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ISTRICT COURT, ARAPAHOE COUNTY, 1

' COLORADO

,3 £ S. Potomac Street l
1
'f

ngiewood, CO 80112

' Plaintift: HIGHLINE MEADOWS CONDOMINILM
ASSOCIATION, INC.

i Respondents: ] AND S INVESTMENTS, LLC éb/2 ]
‘ AND S Investmenis Llc., d/b/a J & S Investmeniand
}aAm} Reberg

>

A COURTUSEONLY A

ﬁ»..orre.v or Party Without Atternew:
f Arthur T. DiMeo, Esq.
{KATZ, LOOK & MOISON, P.C. i Case Number: §7 CV 2392
| 1120 Lincoln Street, Suite 1100 !
; Denver, Colorado 80263 i
| Paone Number: 303-832-1900 |
| Fax Number: 303-863-0412 §
 E-mail: adimeo/@klmtaxlaw.com; Atty. Reg: #24171 |

s Division: Courtroom:

ANSWER

ST CHPPERRUL . Lpgeean

COME NOW Defendants ] AND SINVESTMENTS, LiC d/o/a ] AND S Investments Ll ¢ |

d/b/a } & S lnvestment ("J&S™) and JoAnn Reberg ("Reberg”), and Apswers the allegations in
Plamtiff’s Camplamnt as foliows:
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L ANSWER
Defendants admit the allegations contained in Paragraphs 1 through 3 of the Compiaint.

Defendants adimst the allegations contained in Paragraph 4 of the Complzint that Defendan:
JoAnn Reberg may claim a2n interestin the Property.

Defendants admit the allegations contained in Paragraph § of the Camplamt.

No response is necessary to the zllegations contamned in Paragraph 6 of the Compiaint.
Defendants admii the allegations contained in Paragraph 7 of the Complaint,

Defendants admi: the aliegations contained in Paragraph 8 of the Complaint.

Defendants admit the allegation contained in Paragraph 9 ofthe Complaint that Plaintiff has

ievied assessments of $281.65 in September 2007, but disputes whether such assessmenis
were properly levied sccording the procedures provided for in the Declarations or the By
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Laws of Highline Meadows Condominium Asseciation ("HOA”) or that such levy was
correctly pro rated.

Defendants are without kkvowledge and information sufficient to form a belief as to the truth
of the aliegations contamed mn Paragraph 10 of the Complaimt and disputes whether such
special assessment was properly levied according the procedures provided for in the
Declarations or the By Laws of the HOA or that such levy was correctly pro rated,

Defendants are without knowledge and information sufficient to form abelief as to the truth
of the allegations contained in the first clause of Paragraph 11 of the Complaint. Defendants
admit the allegation contained in the second clause of Paragraph 1! of the Complaint.
Defendants are without knowledge and infermation sufficient to form & belief as to the truth

of the allegations comtaimed in the last sentonce of Paragraph 11 of the Complaint that a

special assessment of 73275 becomes due and owning as of December 1, 2007 and disputes
whether such special assessment was properly levied according the procedurss provided for
in the Declarations or the By Laws of the HOA or that such levy was correctly pro rated.
Defendants admit the alicgations contained in Paregraph 12 of the Complaint.

Al allegations of the Complaint not specifically admitted are denied.

WHEREFORE, Defendants move the Court 1o dismiss the Complaint with prejudice, to

Qrder release of Plaimtifis Hiem, 1o sward all costs, fees and other expenses to Defendants, and for

gther such relief 25 the Court ¢
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AFFIRMATIVE DEFENSES

As an affirmative defonse, Defendants state that Plaintiff's claims 25 stated in the Compiaint
are barred by reason of Ultra Vires in that the Plaintiff corporation was not authorized to
perform the acts which are the subject matter of the Complaint, which lack of authority was
known by the Plaintiff and therefore those acts are ultra vires, void and without effect.

As a further affirmetive defomse, Pefendants state that Plammufls cizims as stated i the
Complaint are barzed by reasen of Breach of By Laws in that the Plaintif materially
breached the By Laws governing the HOA.

As a further affirmative defense, Defendants state that Plaintiffs cleimes 25 stated = the
Compilaint aze barred by reason of Breach of Fiductary Dazty in that Plamtiff breached its
{iduciary duties to-the Defendants by mismenaging the assessments, zet and funds of the
HOA, fziling to apply 2ssessments to capital improvements or mamntsnance and therefors is
not entitied to the payment alleged in the Complaint.

As a further affirmative defense, Defendants state that PlaimtifT's claims as stated in the
PO b i

Compiaint are barred by reason that Defendants” Performance is Excused because Plaintiff
mismanaged the budget of the HOA, failed to apply assessments to capital improvemenis or
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to routine maintenance and therefore s not enuitled to the assessment alleged in the
Complaint.

As g further affirmative defense, Defendants state ther PlaimtiiTs claims as stated in the
Complaint are barred by reason of Misrepresentetions of the Plaintiff in that notice of HOA
meetings was naot property given to Defendants, whether guorums were present at meetings,
whether assessments were properly applied to cepital improvements or o routine

Mamienance.

As 2 further affirmative defense, Defendants state that Plaimtiff's claims as stated in the
Ceomplaint are barred by reason that Defendants were Justified in failing to pay assessmenis
improperly assessed and misapplied or not applied by HOA to capital improvements or to
TOulinG MaIIeHanTT.

As z further afficmative defense, Defendants state that Plaintiffs claims as stated in the
Complaint are barred by reason that Defendants will deposit Payment of the amount of the
zssessmenis Plaintiff seeks pending a finding by the court that such assessmentsare valid and
will properly appiied.

WHEREFORE, having fully responded, Diefendants requests that Plaintiff's Complaint be

dismissed, that plaintiff take nothing by it, end thet defendant be awarded cests and such other and
further relief as the Court deems just.
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COUNTERCLAIMS
COME NOW Defendants and complain against Plamtiff as follows:

FIRST CLAIM FOR RELIEF
{Demand for Alternative Dispute Resolution C.R.S. § 38-33.3-124 (1)}

Defendants hereby incorporate the preceding paragraphs by reference 2s if fully set forta.
The General Assembly has expressed a stromg dosise for assegiations 10 adopt procedmres to
resolve disputes with umit owners. through alternative dispute resclution methods such as

mediation. Seeeg LRSS, § 38-33.3-124 (1)

The HOA has failed to adopt such aliernative dispute resolution (ADR)} procedurss om or
before Jarmary 1, 2007 CR.S. § 38-33.3-124 (1 )}{b).

The HOA has failed to attempt (ADR) prior to filing this action. Delfendants believe that
ADR could be effective in settling this dispute.

WHEREFORE, Defendants pray the Court to issue an Order reguiring the parties to submit

this dispute to mediation and that, if a stipulation is reached, it is preseated s0 the Court pursuant to
C.RS. §38-33.3-124 (2)Db).



SECOND CLAIM FOR RELIEF
{Demand for Accounting and Andit)

I
Ll

by reference as if fully set forth,

Defendants hereby incorporate the preceding |
24.  The HOA has not applied the assessments to meaintenance or capita] improvements. including
failure to repair the roof, siectrical and fences and have otherwise mismanaged the HOA
accounts.

5 Upon information and belief, 75 homeowners owe $92,606.60 in past due assessments.

26,  Defendant J&S Investments is entitled fo an accounting of associstion Tunds and finencial
statements since it acquired & uamit.

WHEREFORE, Defendants pray the Court to issue an Order reguiring the Plaintiff to provide
2 full and complete accounting and to conduct an andit ad provided by statute and the Declarations.

THIRD CLAIM FOR RELIEY
{Dzmages for Breach of Duty to Repaiy or for a S Gff

27 Diefendents hereby incosporate the preceding pazagraphs by reference as if fully set forth
28.  In May 2007, Defendant J&S Investments LLC had 2 buyer ready, willing and able to buy

1ts unit. 1&S wenld have realized a gross profit of approximately $17,100.00 had the saie
closed.

2. Plaimtiff had a duty to Defendants 1o make to the ieakmng roof, baicony and other common
clements.

3¢ Onor ehout June 5, 2607 the Buyer terminated the comiract to purchase Defendants’ uni
hecause the Plaintiff BOA failed m its obligations to make necessary repzirs io the leaking
roof, balcony and other common clements.

L
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Plaintiff’s failurs caused J&S to loose the sale and 2 gross prefit of spproximately
$17.100.00.

‘WHEREFORE, Defendant J&S prays for damages for lost profits caused by Plaintiff’s faslure
1o make roof and other zepairs to cormmon clements or alternstively, for a set-off of its lost profits
of $£17,160.00 against amounts.
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FOURTH CLAIM FOR RELIEF
{Demand for Appeintment of 2 Hecelver)

Defendants hereby incorporate the preceding paregraphs by reference ss if fully set forth.
The HOA has not applied the assessments to maimenance or capital improvements, has
failure 1o repair the roof, elecirical system and fences and has otherwise mismanaped the
HOA accounts.

Upon information and belief, 75 homeowners owe $92 000 00 i past due assessments.
Upon information and belief, lack of maintenance coused 2 slip and 211 Iawsait to be Gled
against the Plaintiff HOA which did sot carry sufficient msurance or a sufficient reserve.

Plaintiff’s negligence caused further special assessments to be levied.

The HOA has not done repairs to the common element roof, so that Rairwater 2nd snow meht
water are leaking nto Defendants’ unil causing damage 1o the mnterior ceilng.

The HOA has net done repairs to the exterrer baicony of Defendanis” umit ailowing # %0 rot
and causing it be declarsd unusable and unsafe by an mspector.

The HOA does ot mainiai

3 an adequaie IEBETVE.

Upen information and Belicf, assessments have not been approved at duly constituted
mestings of members or of the Board as provided in the Declarations.

i

41,

$a
™

FIFTH CLAIM FORRELIEY
{Injunction for Failure te Fellew HOA Rules of Tonduct)

Diefendants heredy imcorporate the preceding paragraphs by reference as #f fully set forth,

Rules of Conduct recorded at Book 3232 Page 18 ef seg. require a hearing before the Beard
for an owner who disputes the assCSSmEnis.

-ndant J&S be heard

In viclation of #s own rules, the Plamtifls Board refused to allow Befe
at a meeting held in July 2007 to dispute assessment levies.

WHEREFORE, Defendanis pray for iniunction disallowing foreclosure and compelling

Platnsiff to allow Defendasts 2 fair hearing on its disputed assessamenis.



SiXTH CLAIM FOR RELIEF

{Injunction Compelling Mainienance and Repairs and Release of HOA 1ien)

43,  Defendants hereby meerporate the preceding paragraphs by refesence as if fully set forth.

44, The Declarations and By Laws reguire Plamufl to apply assessments to the mamienance and
repair of common clements, maintain a reserve and purchase insurance.

45, Plaintiff has failed to fulfill its obligations to apply assessments to maintenance and repair
of commeon elements, maintain a reserve and purchase insurance.

46.  Plaintiffs failures are causing irreparable harm to Defendants” real property.
WHEREFORE, Defendants pray for injunction compelhing Plaintiff to apply assessmenis to

mainienance and repair of common clements, maintain a reserve and purchase insurance and to

retease its hen.

49,

SEVENTH CLAIM FOR RELIEF
(Recenpanent and Set O for Fees Charged for Documenis;

Defendants hereby imcorporate the preceding paragraphs by referemce as if fuily set forth.

On or about July 3, 2007, Defendant J& S requested to inspect amd copy ceriain HOA records
in good faith and for a proper purpose.

The Plaintiff charged J&S 2 fixed fee as stated in its By Laws, but one that, wpon information
and belief, may have exceed the-actual costs of copying n vielationof C.R.S. § 38-33.3-317,
et seq.

WHEREFORE, Defendants pray for a recoupment or set off for the excess fees charged by

the HOA to mspect and copy s records.

DEFENDANT DEMANDS A TRIAT BY FJURY OF ALL ISSUES

Dated: January 7, 2008,

KATZ 100K & MOISON P L.

/s/ Origingl Signature on File
By: Arthur DiMeo, Esg. Reg. #24171
Attorney for Defendants




CERTIFICATE OF SERVICE

1, the undersigned, hereby certify that a copy of the foregoing pleading entitied “ANSWER”
was e-served by LexisNexis™ File & Serve, o7 sent by United States mail postage prepaid, to the
following on this 7® day of January, 2008:

Michael A. Roads, Esg.

Michael A. Roads, P.C.

2460 West 26® Avenue, Suite 20-C
Denver, CO 80211

/s/Oricingl Signature on File
Sabrina I, Cooley




