f%429ﬁﬁ 01 ﬂ%
28,?333 Da!eee/&

DISTRICT COURT, WATER CIVTSION I:10. 1, COLORADO"

Rrepnen No
- Loor leounfy Recorder ., 29
Case No. 88 Cw 013 By THNTIA4A Al ﬁz&x\
& [/ U
FINDINGS OF FACT. CONCLUSTONS CT LAW AND DECREE OF THE., . .
WATER COURT T

CONCERNING THE APPLICATION OF L. S. FRICKEY AND GENE R. TAYLOR -
IN ELBERT COUNTY ’

THIS MATTER has come t2Z:-re the District Court in and for
Water Division Mo. 1 by Appliczzicen for Adjudication of an Under-
ground Water Right from the Nonzributary Lower Dawson aquifer and
for approval of Plan for Augmenzation for Ugper Dawson wells.
The application was filed by 1. . Frickey and Gene R. Taylor on
February 1, 1988. The Court %zs considered all matters contained
in the application and the otker pleadings and documents filed in
this case, including the Civisi-n Engineer's Summary of Consulta-
tion and the State Engireer’'s {aterminacion of Facts. The follow-
ing are the Findings of Fact, I2nclusions of Law, and Decree.

I. FINCZINGS OF FACT

1. An Application, grocarly verified, was filed in this
case on February 1, 1988, by L. E. Frickey and Gene R. Taylor,
?.0. Box 28, Franktown, Coloradsc 80116.

2. The application was published in the Water Court Resume
for Water Division No. 1 and iz a newspaper of general circulation
in Elbert County in accordance with C.R.S. 37-92-302. All persons
atfected by the application, wrether appearing or not, are parties
hereto and are bound by this decree. All notices required by law
have been duly given and the Ccurt has jurisdiction over the subw
ject matter of this proceeding. A Statement of Oppositien to the
application was filed by{R. A. Nielsen Construction Co./ The time
for filing statements of opposition has expired. ’

3. The Division Engineer has submitted his writ*ten consulta-
tion on the application in accecrdance with C.R.S. 37-%2-302(4) and
the Court has considered the same as required by law. A ruling by
the Referee was entered on December 12, 1988, and a protest to that
ruling was timely filed by the State Engineer.

4. The Applicants have retained the right to appropriate
Lower Dawson water underlying = parcel of property legally de-
scribed as follows:

West half of th= East half of Section 8,
Township 38 3o0utx, Range 64 West of the 6th
P.M., Elbert County, Colorado, except for




wells,
—-—"——
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Lots 9, 21, 22, 23, 29, 33, 34, 36 and 52,
as shown on the Plat of said subdivision

as same is recarded in Plat Book 9 at Page
8l in Eilbert Ccunty, Colorado. The land
for which water rights in the Lower Dawson
have been retained constitutes approximately
133.2 acres.

5, The application reXuests a determiiRation &f Applicant's
rxaht to withdraw «11 of the 1ontr1batqry water from the Lower
Dawson formation urderlying —he said 133.3 acres. The application
also requests approval gf a clan for augmentation for 55 Upper Dawson

U 83,08 3, P30 Tee 52
5. The State Engineer has issued, within four months from
the date of the fil.ing of the application, a determination as to
the facts of the application, in accordance with C.R.S. 37-92-302
(2) (1986 Cum. Supp.). These -“indings are presumed to be valid,

subiect to rebuttal by any pzrty. Id. The State Engineer's deter-
mination of facts is summarx:ad as follows:

Average Average
Nature of Averzge Saturated Apnual
Ground Spec:>fic ss/sltstune Wateyr
Aquifer Water Yielc (%) Thickness (ft} Available Aft
Lower Non-
Dawson Tributary. o 100 26.7

7. The State Engineer's determination of the average annual
amcunt of water available for withdrawal by the Applicant is based
on the criteria prescribed in C.R.S. 37-90-137(4) (1986 Cum. Supp.),
and represents an estimate o the available non-tributary ground-
water underlying the Properrt. in the Lower Dawson Agquifer, based on
an aquifer life of 100 years. (C.R.S. 37-90-137(4) (b}).

8. The ground water uanderlying the Froperty in the Lower
Dawson formation is non-tributary ground water as defined in C.R.S.
37-90-103(10.5) (1986 Cum. Supp.), the withdrawal of which will not
within one hundred (100) years deplete the flow of a natural stream,
including a natural stream as defined in C.R.S. 37-82-101(2) and
37-92-102 (1) (b), at an annual rate greater than one~tenth of one
percent of the annual rate of withdrawal.

9. The ground water qnderlylng the Property is outside of
any designated ground water basins.,

10. The applicants seek adjudication only of the Lower Dawson
aquifer underlying the lands retained by them. Lower Dawson wells
have been constructed and are in use on Lots 9, 23 and 29 of Forest
Park Subdivision and the water allocable to those lots has been
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ment. The arn:al wagter =zt imated o Ra:
In-house wuze 9 .20 fcre-Zezt
Lawn irrigazion (1371 Iz
at 2.3 acr.-feez 2372) 13 dcre-‘feet
Garden irriecation 113 =2) 0 :cre-rea- )
iiorse wateri~sze (2 ~z2zi oaz
at 12 w.d.n, .32 scre-Zeet
Ttzi .46 acre-Ffeet
for the "7 Tonmr {ov whizh wells are sought, the total isage would
be 25.3 4. z- .. LY Yeas £ an annual basis.

2. 7Jhe avprocriaticn

the subject underground water richts
were iritiated on cc before

ébruary 1, 1988, by the formation of an
o]

engincerirg report, a site %
Application.

13. The water withdrawm pursuant to the claimed nontributary
underground water rights is zo be used for augmentation of individual
Upper Dawson welis, and may =lso be used to supply water to indi-
vidual homes on the property and to any multi-family or commercial
lots which may =t a later date on the property. Priorx
to utilization in any multi-Zamily or commercial lot development,
the Applicants must either aczply to this Court to amend the plan
of augmentation or file an application for another plan cof augmen-

tation to offset the depleticns caused by eithe multi=-family o
commercial Lot defelopmegt. <? A 0 ¢1ﬂ¢2&$5;~1
Augmentation water will be provided by pumpiégq%?zm the Lowver
Dawson well from approximately April lst through Octcber 3lst of
each year. Water will be rmecered and will be discharged into a
recharge pit which will be ccnstructed on Lot 56 in the southeast
corner cf the development. Maximum opumping will average 13,110
gpd or 9.1 gpm during this pericd of time; however, higher rates
of pumping may be used. Pumzing will be terminated for the year
when the required amount 0f =zugmentation water has been provided.
Water from the recharge pit s assumed to follow natural water
paths to natural stream courses and the pit shall be constructed
under the supervision of a registered engineer and shall be in
hydrologic vontact with the =roundwater underlying the property.
Any well permit issued pursuant to this plan of augmentation shall

- 3 -
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be subject to the provisions oZ Senate Bill 5 and shall comply wirth
the statutory and requlatory r=quirements for withdrawal of water
as determined by the State Encineer.

l4. 1In order that nu izjury occur to the owners of other watar
rights, the Applicants will construct the recharge pit within the
boundaries of the developmen:t :nd the replacement water pumped from
the Lower Dawson well will zrowide recharge for the benefit of the
development and will concide with the development's depletions.

ins nkde o Thererare-noeylindesssof apprepriation of any well or

wells meeting the requiremenzs of C.R.S. 37-90-137(5) (1986 Cum.
Supp.) which overlap the Proverty boundaries.

II. CCHCLUSIONS OF LAW

16. The Applicants' rejuest for a determination of the
right to withdraw nontributary groundwater is one contemplated by
law (C.R.S. 37-90-137(4), (5) (1986 Cum. Supp.) . The Court has
subject matter jurisdiction over these proceedings and over all who
may be affected thereby, whether they have chosen to appear or not.
(C.R.S. 37-92-203(1) and 37-32-302(3) (1986 Cum. Supp.).

17. The Applicants have sustained their burden of proving
that there is water available for withdrawal through the subject
wells, which has been substantiated by hydrological and geological
fact, in the amounts and on the terms and conditions stated in this
Ruling, and that such withdrawals will not materially injure the
vested water rights of others. (C.R.S. 37-90-137(2)).

18. The Applicants have properly initiated their appropria-
tion of a water right for Forest Park Well No. 1. The right to
withdraw the decreed quantity through this well shall be deemed
final upon the perfection of the appropriation. Findings of rea-
sonable diligence are not required with respect to the right to
withdraw nontributary groundwater. (C.R.S. 37-92-305(11).

19. The applicants have sustained their burden of proof and
the plan of augmentation proposed by the Applicants, with the terms
and conditions stated below, will not injuriously affect the owner
of or persons entitled to use water under a vested water right or
a decreed conditional water right. (C.R.S. 37-92-305(3)).

III. RULING

IT IS THEREFORE THE RULING OF THIS COURT that the foregoing
Findings of Fact and Conclusicns of Law are incorporated hereln_
and the Application is hereby granted, as set forth in this Ruling:

NOW, THEREFORE, IT IS ¥EREBY ORDERED, ADJUDGED AND DECREED
AS FOLLCWS:

20. Each of the foregoing Findings of Fact and Conclusions
of Law are incorporated herein by reference and are to be considered
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as part of the dacreed portion of this decree as though set forth
in full.

21. The above-descric=d plan for augmentation is approved
subject to the terms and conditions set forth herein.

22. The Applicants will assume responsibility for the opsr-
ation and internal enforcement and regulation of this plan. Appli-
cants may transfer such responsibility to a homeowners association,
water district or other person or entity but shall promptly notify
. the Diyigion Bngineer, .this Court and.the State.Engineexr's Office
of”@ﬁ%ggﬁéh‘f'aﬁéferi "Hegtristive Govénants shall be created by /C//’
the Applicants and recorded azainst the property affected by this
plan. Such covenants shall provide for compliance with this judg-
ment and decree, including th=2 provisions for curtailment of water
usage if the augmentation wat=ar available hereunder is less than
the development's consumptive uses. The Applicants, homeowners
association, water district cr other person or entity responsible
for operation of this plan shall also have the power to and be ra-
sponsible for enforcing any curtailment of water usage within the
development required hereunder. 1In the event the homeowners asso-
ciation or the entity charged with supervision ceases to function
then notice of same shall be given to opposer's attorney, Karl F.
Kumli, III, P.O. Box 2279, Boulder, Colorado 80306, and to the
Office of the State Engineer.

23. The State Engineer shall (a) administer the plan for
augmentation as set forth herein; (b) not curtail the diversions of
any of the wells so long as the depletions from such diversions .
are augmented as set forth in this plan; (c) issue well permits '
for the wells subject to the terms and conditions of this decree:
and (d) curtail diversiorns from the wells at any time consumptive
uses of the development exceed the amount of augmentation water
available under this plan. The State Engineer may withhold issu-
ance of well permits for the development until the recharge pit

required to be constructed by Applicants have been constructed
and is operational.

24. The Applicants, L. E. Frickey and Gene R. Taylor, are
hereby granted a decree for Forest Park Well No. 1, which is
to be constructed in Section 8, Township 8 South, Range 64 West
of the 6th P.M., Elbert County, Colorado, at a point approxi-
mately 2,050 feet from the South section line and 2165 feet from
the East section line. The depth of the well shall be approxi-
mately 760 feet to full penetration of the Lower Dawson aquifer.
Pumping rate shall be 30 g.p.m. The Applicants may exceed this
pumping rate in order to produce 26.7 acre feet from the Lower
Dawson formation subject to adjus€ment to actual aquifer condi-
tions. Applicants are entitled to withdraw all >f the available
nontributary water out of the Lower Dawson formation underlying
the property based on an aquifer life of 100 years {(C.R.S. 37-90-
137(4) (b), (1986 Cum. Supp.)~. The waters of the Lower Dawson
aquifer underlying the 133.3 acres owned by the Applicants and which
have been retained by the Applicants are hereby adjudicated to be
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nontributary waters. The 1IX.3 icres rsztained appear on the plat

as lots in Forest 2ark Subdiv.Lzisn and oomerise all subdivided

lands, «xcept for Lots 9, 21, 22, 23, 22, I3, 34, 36 and 32. Ap-
.plicants may withdraw tho szl 2mount = rroundwater ivailable from
the yroposed well.

25. Sucmentztion - will ke oro (ded from the Lower

Dawson Jqul;gr S oemtracticn oI same throush the well hersby con-
liticnally decreed. These —ers will Se <discharged into a recharge
2lt to be constructcd under .he supervision of a gualified engineer
on Lot 56 as same zopears ¢n ke plat of sa2id subdivision in an
annual amount equal to the’ wsumptive use cf all Usper Dawson wells

in the Forest Park Scbdivis:c-,

(a) Consumptivzs :se is determined to be .03 acre- feet
per year per rousencld Ior i--house use, 1.95 acre-feet per acre

for irrigation (.85 consumz:t>-e use factor, applied water 2.3 acre-
eet rer acre), and 12 cod - zurposes of waterina no more +than
two horses zer lot. The tctzl consumptive use will te determined
on an annual basis from iniormation proviied by the Homeowners

-

Association in 1ts report ze made to the Division Engineer
annually. The report shal: Zocument for the periud of November lst
through October 21st of each »ear the number of households, the
total land area irrigated anc the number of horses located on the
lots within the subdivision covered by this plan. Should the
Homeowners Association fail cr neglect to provide this information
to the LCivision Engineer on cr pefore September 1lst of any year
following the approval of tais plan, then the Division Engineer may
estimate the subdivision's ccnsumptive use by assumlng .18 acre-
feet per year for each well zermit which has been issued for in-
house consumptive use of .03 acre-feet per permit, irrigation of
2500 square feet of lawn and 250 square feet of garden per permit,
and horse watering for two amimals per permit.

26. A cummulative ficw meter shall be installed on the

Lower Dawson well to be used for the measurement of discharge into
the recharge pit. This meter shall be read prior to the commencement
of pumping in each calendar vear and a final reading shall also
be taken at the end of the pumping period in each calendar year.
This datum will be submitted to the Division Engineer in addition
to the other reporting requirements set forth above. The pumping
period for the Lower Dawson well is anticipated to be from April
lst through October 31st of =ach vear. In the event the Division
Engineer has not received the information concerning the metered
usage by Deecmber 3lst of anwv year, he may use the data supplied
by his personnel in determining the amount of water which has been

. recharged or the amounts wnich need to be diverted into the recharge

pit to equal the depletions cccasioned by the several uses within
the subdivision.

27. The recharge pit shall be inspected at least once during
the initial yvear of operatior and at least once every five years
thereafter. The inspection will be conducted by a professional
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2ngineer registered in the State o¢ Colorado and said engineer
shall be emploved by the Applicants or the Homeowners Association
Zor this purpose. Said engineer shall submit a certification to
the Division Engineer indicating ~hether the pit is operating
satisfactorily and outlining anv oroblems which are observed in
operation atfter each of these racuired inspections. Indicated
problems shall be addressed and corrected within thirty (30) days.
Applicants, their transfarees or assignees shall provide, in
addition to deoletion replacements, to the discharge pit the amount

;of~wa§§gb§ng}3;qw§¢p percent of <zhe tota water withdrawyn from

the Lowér Dawson well to satisfy -he Te§uireménts 6 C.R-S." §7-90-
13719) (b).

28. Applicants are herebw decreed the right to use the
water withdrawn pursuant to the claimed underground water right
for rhe augmentation of individuazl Upper Dawson wells to be con-
structed cn the privately owned lots which will supply water to
1ndividual homes. Further, Applicants are hereby decreed the right
S use this wacter for exchange, I3 replacement of depletions and
augmertation purvoses. Applicants, their successAars,
2ssS13ns, transferees, Se¥s anc contractees, subject to the
requirements of C.R.S. 37-90-137 (9) (b) may also use, reuse and
successively use, lease, sell or otherwise dispose of said ground-
water until extinction as provided in C.R.S. 37-82-.26(2) (1986
Cum. Supp.). aApplicants shall not lose dominion over such water
by reason of Applicants' use of natural systems to carry such
~ater to the place of its use, reuse or successive use.

29. As provided in C.R.S. 37-92-305(11) (1986 Cum. Supp.),
Forest Park Well No. 1 will withdraw nontributary groundwater
from the Lower Dawson aquifer and shall not be administered in
2ccordance with priority of appropriation, and shall not require
subsequent showings or findings of reasonable diligence.

30. The State Engineer, upon receipt of application by
Applicants or their successors, shall issue a well permit for the
above-described well, for the amounts and on the terms and condi-
tions contained in this ruling. Purther, the State Engineer shall
grant and issue well permits, upon application, as are necessary
for any additional wells required in order to maintain production
levels in the Lower Dawson formation as provided in C.R.S. 37-90-
137(10) (1986 Cum. Supp.). The well for which a permit is issued
may be drilled within 200 feet of the location specified on the
permit without the need to applwv for a new or amended permit.

31. The State Engineer, alsc, upon application shall issue
well permits for domestic wells, including irrigation of 2,500
square feet of lawn and 250 sguare feet of garden and for the
watering of two horses per permit, for each and every lot cove;ed
by this plan of augmentation. Said permit shall allow extraction
from the Upper Dawson aquifer of water so long as the plan, approved
herein, is in operation. Said permit shall also be restricted by
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State Engineer as the same pertzin to Upper Dawson walis.
32. Pursuant to C.R.S. 17-92-305(11), the agplicantz' right
to withdraw nontributary groundwater is a vested property richt.

33. Applicants may withiraw groundwater from the Lower
Dawson aquifer in excess of the annual Jecreed am ; Lona
the average annual withdrawal o7 water does not

of the total number of years si~ze the date oI i
well permit or the date of khis ruling, whichowve:
multiplied by the allowed ivera-2z annual srpount

_ irclude on each and overs

34. The Applicants shal - Teed
transferring the procverty or norzicons of the snrozerts the Znllowing
or similar language: "This lct or property is subjsct to certain
requirements and restrictions ccncerning utilization of under-
ground water and the issuance 0% Upper Dewson aguifer well ceraits.
These restrictions and roquirsmsersts are contained in the ‘udement
dnd decree «nter2d in Case Nc. :3CW018, Distric: Courz, Water
Division 1, State of Colorado, :nad any well vermit issued Ly th
Division of Water Resources, Stazte of Colorado 1re subject =5 the
vrovisions of said decree which zontain certain raguirements -nich
include monitoring of water usaze. The condit:inns, requiremests
and restrictions concerning water usage are 2.lsc set forth in the
Articles and By-Laws of the Homeowners Associationn and the reccrded
covenants affecting the propert-." Pursuant to C.R.S. 3/-92-304(6)

this plan for augmentation shall be subject tc continuing surisdic-
tion and reconsideration by the Water Judge ©n the guesticn of
injury to the vested rights of cthers for a period of five yvears
following the filing ©Of a statement of beneficial use for the last
of the ;} wells contemplated to be covered ky the plan for augmen-
tation Or the filing of a statement of bene“icial use on the last
well on which a vermit shall be issued in ¢ id sukdivision.

35. This judgment and decree shall be filed with the Water

7

Clerk and a copy filed with the State Engineer and Division Engineer

for Division 1, State of Colorado, as well as recorded in the
records of Elbert County, Coiorado. -

DATED this day of JUN 1 4 1984 , 1989.

g
/ L
P, “"Rok=rt Behrman, Water Judce,
Wat=ar Division No. 1 p&
AW
< ‘3")‘\1\) <
200
: S\G\QF
-8 - 1983




