AMENDED DECLARATION OF COVENANTS. CONDITIONS AND

RESTRICTIONS
THIS AMENDED DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS  is made this ______ day of ________, 2003, by BROWN’S FARM HOMEOWNERS ASSOCIATION, a Virginia non-stock corporation (the “Association”).

WITNESSETH:

WHEREAS, This document amends the original Declaration of Covenants, Conditions and Restrictions (dated 7/17/98) as a result of Bruce Brownell, the original developer, turning over the responsibilities of the Association to the residents, and makes changes/updates to this document; and
WHEREAS, The property located in Loudoun County, Virginia, and known as  BROWN’S FARM SUBDIVISION,  (hereinafter referred to as “Brown’s Farm”), is the same as duly dedicated, platted and recorded by Deed of Dedication, Subdivision, Easement and Reservation attached hereto and recorded herewith; and

WHEREAS,  Brown’s Farm, a residential community which has certain common facilities for the benefit of the community, and to provide for the preservation of the values of the community, and for the maintenance of the common facilities; and, to this end, does declare and publish its intent to subject Brown’s Farm to the covenants, conditions, restrictions, easements, charges and liens hereinafter set forth, it being intended that the easements, covenants, restrictions and conditions shall run with said real property and shall be binding on all persons or entities having or acquiring any right, title or interest in said real property or any part thereof, and shall inure to the benefit of each owner thereof and

WHEREAS, It desirable for the efficient preservation of the values of said community to create an agency to which shall be delegated and assigned the powers of owning, maintaining and administering the community facilities, administering and enforcing the covenants and restrictions and collecting and disbursing the assessments and charges hereafter created; and

WHEREAS, Under the laws of the Commonwealth of Virginia, as a non-stock, non-profit corporation, BROWN’S FARM HOMEOWNERS ASSOCIATION (hereinafter referred to as “the Association” for the purpose of exercising the functions aforesaid.

NOW THEREFORE, in consideration of the premises and the covenants contained herein, the Association hereby subjects BROWN’S FARM SUBDIVISION, to the covenants, conditions, and restrictions set forth herein, which are for the purpose of protecting the desirability of and shall run with said real property and be binding on all parties having any right, title or interest in the described properties or any part thereof, their successors and assigns, and shall inure to the benefit of each owner thereof.

ARTICLE I

DEFINITIONS

“Association” shall mean and refer to BROWN’S FARM HOMEOWNERS ASSOCIATION, its successors and assigns which is hereby incorporated as a non-stock, non-profit corporation pursuant to Chapter 10 of Title 13.1 of the Code of Virginia (1950) as amended.

“Common Facilities” shall mean any entrance features constructed on Lot 1, BROWN’S FARM SUBDIVISION, (and any facilities to be added in the future) which are for the common benefit of the Members of the Association.

“Declaration” shall mean and refer to this Declaration of Covenants, Conditions and Restrictions applicable to the Property recorded in the Office of the Clerk of the Circuit Court of Loudoun County, Virginia. The term Declaration shall include all amendments thereto and all supplementary Declarations. A supplementary Declaration may be part of a Deed of Subdivision.

“Dwelling Unit” shall mean and refer to dwelling constructed on the property for use and occupancy as a single family residence or an appurtenant residence as permitted by the Loudoun County Zoning Ordinance.

“Lot” shall mean and refer to any plot of land shown upon any recorded subdivision plat of the Property upon which a dwelling unit could be constructed. As of the date of this amended document, the current lots are 1,2,3,4,5,6,7,8,9,10,11,12,13,14,15,15A,16,17,18,19,20,21,22,23,24,25,26,27, 28,29,30,31,35,36,37,38,39,40).
“Member” shall mean and refer to any person or entity who holds a membership in the Association.

“Mortgagee” shall mean and refer to any person or entity secured by a first mortgage or first deed of trust on any Lot and who has notified the Association of this fact.

“Owner” shall mean and refer to the record owner, whether one or more persons or entities, of the fee simple title to any Lot or which is a part of the Property, including contract sellers but excluding those having such interest merely as security for the performance of an obligation.

“Property” shall mean and refer to that certain real property described as BROWN’S FARM, which is the current 38 lots  (lots 1,2,3,4,5,6,7,8,9,10,11,12,13,14,15,15A,16,17,18,19,20,21,22,23,24,25,26,27,28,29,30,31,35,36,3,38,39, and 40) on record as of the date of these amended covenants.”

“Notice Given” of Association meetings, Assessments, Covenant enforcement, shall mean that such notice will be deemed made by U.S. Mail, mailing date plus 3 days to home of record addresses of the lot owners. Notice given of the time, date and place of each meeting of the Board of Directors shall be sent to owners by email or other convenient means (telephone, etc). To be properly notified, members have the responsibility to provide the Board their current name, address, telephone number and email address.
ARTICLE II

MEMBERSHIP

Every person or entity who is a record owner of a fee or undivided fee interest in any Lot which is subject by covenants of record to assessment by the Association, including contract sellers, shall be a Member of the Association. The foregoing is not intended to include persons or entities that hold an interest merely as security for the performance of an obligation. Membership shall be appurtenant to and may not be separated from ownership of any Lot which is subject to general assessment by the Association. Ownership of such Lot shall be the sole qualification for membership. A mortgagee in possession of a Lot shall be entitled to exercise the Owner’s rights in the Association with regard thereto.

ARTICLE III
VOTING RIGHTS
 Members shall be entitled to one (1) vote for each Lot in which they hold the interest required for membership by Article II. The vote for such Lot shall be exercised as they among themselves determine, but in no event shall more than one (1) vote be cast with respect to any Lot.

ARTICLE IV

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1.   Creation of the Lien and Personal Obligation of Assessments. 

For each lot and each Owner of any Lot, by acceptance of a deed therefore, whether or not it shall be so expressed in any such deed or other conveyance, is deemed to covenant and agree to pay to the Association:  (a) Annual General Assessments or charges, and (b) Special Assessments for capital improvements, or other specified items, such assessments to be fixed, established, and collected from time to time as hereinafter provided. The Annual and Special assessments, together with such interest thereon and costs of collection thereof, as hereinafter provided, shall be a charge on the land and shall be a continuing lien upon the Lot against which each such assessment is made. Each such assessment, together with such interest, costs, and reasonable attorney’s fees, shall also be the personal obligation of the person who was the Owner of such Lot at the time when the assessment fell due and shall not pass to his successors in title unless expressly assumed by them.

Section 2. Purpose of Assessments. The assessments levied by the Association shall be used exclusively for the purpose of promoting the health, safety, and welfare of the residents in the Property, including but not limited to the cost of improvements and maintenance of services and facilities devoted to this purpose and related to the use and enjoyment of the Common Facilities or easement areas which the Association is obligated to maintain.

Section 3. Establishment of Annual General Assessment.  The Association must levy in each of its fiscal years an Annual General Assessment (hereinafter referred to as the “Annual Assessment”) against each Lot. The amounts of such Annual Assessments shall be established by the Board of Directors, subject to the limitations imposed by Section 3 of this Article, at least thirty (30) days in advance of each Annual Assessment period.  The first Annual Assessment shall be adjusted according to the number of months remaining in the calendar year.  The current annual assessment is $50 per lot.
Section 4.   Basis and Maximum of Annual Assessments.
(a) The Maximum Annual Assessment may be increased effective January 1 of each year by five per cent (5%), without a vote of the membership.

(b) The Maximum Annual Assessment may be increased above the percentage established by subparagraph (a) annually, provided that any such change shall have the assent by a vote of more than two-thirds (2/3) of each class of Members who are voting in person or by proxy at a meeting duly called for this purpose, written notice given of which shall be sent by U.S. Mail to all members not less than twenty-five (25) days nor more than fifty (50) days in advance of the meeting setting forth the purpose of the meeting.

(c) After consideration of current maintenance costs and further needs of the Association, the Board of Directors may fix the Annual Assessment at an amount less than the maximum.

Section 5.    Special Assessments.  In addition to the Annual Assessments authorized above, the Association may levy in any assessment year a Special Assessment applicable to that year only for, 1) the purpose of defraying, in whole or in part, the cost of any construction or reconstruction, repair or replacement of any Common Facility, and 2) any unforeseen costs incurred by the Association,  provided that any such assessment shall have the assent of more than two-thirds (2/3) of each class of Members who are voting in person or by proxy at a meeting duly called for this purpose, written notice given of which shall be sent by U.S. Mail to all Members not less than twenty-five (25) days nor more than fifty (50) days in advance of the meeting, setting forth the purpose of the meeting.

Section 6.  Rate of Assessment. Both Annual and Special Assessments shall be fixed at a uniform rate for all Lots.

Section 7.    Quorum for any Action Authorized Under Sections 3 and 4. At the first meeting called, as provided in Sections 4 and 5 of this Article, the presence at the meeting of Members or proxies entitled to cast votes, sixty percent (60%) of the votes of members shall constitute a quorum. If the required quorum is not forthcoming at any meeting, another meeting may be called subject to the notice requirements set forth in Sections 4 and 5, and the required quorum at any such subsequent meeting shall be one-half (1/2) of the required quorum at the preceding meeting. No such subsequent meeting shall be held more than sixty (60) days following the preceding meeting.

Section 8.     Notice of Assessment and Certificate.  Written notice given of the Annual Assessment shall be sent by U.S. Mail to every Owner subject thereto. The due dates shall be established by the Board of Directors. The Association shall upon demand at any time furnish a certificate in writing signed by an officer of the Association setting forth whether the assessments on a specified Lot have been paid.
Section 9.  Remedies of the Association in the Event of Default. If any assessment is not paid within thirty (30) days after the due date, such assessment shall bear interest from the date of delinquency at the rate of 10 percent (10%) per annum, In addition, the Association in its discretion may:

(a) impose a penalty as previously established by rule; and/or

(b) bring an action at law against the Owner personally obligated to pay the same against the property, and interest, costs and reasonable attorneys fees of any such action shall be added to the amount of such assessment.

No Owner may waive or otherwise escape liability for the assessments provided for herein by abandonment of his Lot.

Section 10.   Subordination of the Lien to Mortgages. The lien of the assessments provided for herein shall be subordinate to the lien of any first trust or mortgage. Sale or transfer of any Lot shall not affect the assessment lien. However, the sale or transfer of any Lot pursuant to a foreclosure of a first trust or mortgage, or any proceeding in lieu thereof, shall extinguish the lien of such assessments as to payment thereof which became due prior to such sale or transfer. No such sale or transfer shall relieve such Lot from liability for any assessments which thereafter become due or from the lien thereof

ARTICLE V
RESTRICTIVE COVENANTS

Section 1. The properties shall be used exclusively for residential purposes, with the following two exceptions: 1) Home occupations are permitted provided they meet the criteria specified in Section 5-400 of the 1993 Loudoun County Zoning Ordinance.  All home occupations operating as of the recordation date of this amended Declaration of Covenants, Conditions and Restrictions, will be permitted provided they meet the criteria in Section 5-400 of the Loudoun County Zoning Ordinance and have the required home occupation permits and applicable licenses/permits.  Any new home occupation started after the recordation date of these amended covenants  must meet Section 5-400 criteria of the Loudoun County Zoning Ordinance.  2) In addition, any lot currently in land use will be permitted to remain in land use.  All other uses for land or property, permitted by the Loudoun County Zoning Ordinance, are expressly prohibited unless reviewed by the Board of Directors and approved by a 60% vote of the HOA members.  No building shall be erected, altered, placed, or permitted to remain on any Lot other than one single-family detached dwelling, garages and other approved structures for use solely by the occupants. Except for those related to real estate sales and construction, which shall be limited to no more than 5 square feet, no sign, advertisement, or message other than for identification purposes shall be displayed or published which offers or implies commercial or professional services, or which may constitute any other kind of business solicitation in, or from, any residence or residential property.
Section 2.  No noxious or offensive activity shall be carried on upon any Lot, nor shall anything be done or placed thereon which may become an annoyance or nuisance to the neighborhood. Owners shall, at all times, maintain their property and all appurtenances thereto in good repair and in a state of neat appearance.

Section 3.  Sizes. No Dwelling Unit shall be permitted on any lot with a living area of the main structure exclusive of one-story open porches and garages of less than 2800 square feet. For unusual architectural styles or configurations, or when, in the sole opinion of the Architectural Review Committee (ARC), conditions warrant, the ARC shall be vested with the authority to modify this requirement.

Section 4.  Garages. All Dwelling Units must have a garage suitable for at least two automobiles.

Section 5.  No poultry shall be kept or maintained on any Lot; however, common household pets such as dogs and cats- may be kept or maintained, provided that they are not kept, bred or maintained for commercial purposes and do not create a nuisance or annoyance to surrounding Lots or the neighborhood and are in compliance with applicable Loudoun County ordinances. The Architectural Review Committee(ARC) may permit, in its sole discretion, the keeping of horses on any lot exceeding five (5) acres after review, approval and establishment of conditions,

Section 6. Trash and garbage containers shall not be permitted to remain in public view except on days of trash collection. No accumulation or storage of litter, new or used building materials, or trash of any kind shall be permitted on any Lot.

Section 7.  The exterior of all structures, including yards and grounds, shall be kept in good maintenance and repair.

Section 8. No structure or addition to a structure shall be erected, placed, altered or externally improved on any Lot until the plans and specifications, including elevation, material and color and a plan showing the location of all improvements with grading modifications shall be filed with and approved in writing by the ARC. “Structure’ shall be defined to include any building or portion thereof wall, fence, deck, pool, pavement, driveway, or appurtenances to any of the aforementioned.

Section 9.  No fence or enclosure shall be erected or built on any Lot until approved in writing by the ARC as to location, material and design.  However, any Lot Owner may install property line fencing, along their property boundary, consistent in style and color with the fence originally installed along the street-side lot lines, without approval by the ARC. Any other type of visible fencing or the erection of any fence at a location other than along a property line must be approved by the ARC. Any fence or wall built on any Lot shall be maintained in a proper manner so as not to detract from the value and desirability of surrounding property.

Section 10.  No junk vehicles or house trailers shall be permitted on any Lot. Recreational vehicles, commercial vehicles, tractors, campers, trailers, boats and camping equipment may be parked in the side or rear yard provided they are screened from the sight of adjoining Lots. 

Section 11.  Other than receiving dishes 18” in diameter or smaller, exterior antennas, satellite dishes or other signal receiving devices for home video or audio reception shall be permitted in the back yards of Lots and shall be screened from the view of adjoining Lots.

Section 12. The Association shall have the authority to adopt such rules and regulations regarding this Article as it may from time to time consider necessary or appropriate.

ARTICLE VI

ARCHITECTURAL REVIEW COMMITTEE

Section 1.  Composition. The Architectural Review Committee (ARC) shall be comprised of three (3) or more members, with a chairperson to oversee the committee. The chairperson will be chosen by the members of the ARC and will serve as the primary point of contact for the ARC. The chairperson will serve until he or she resigns or until the expiration of their 3-year term.
Section 2.  Method of Selection.   The ARC will elected by the homeowners at the annual HOA meeting, in the same manner as the Board members are nominated/elected. The ARC will serve 3 year terms. Members will serve until they resign.  If a member resigns, and this causes the ARC to have less than 3 members, then the board will appoint a successor for the balance of the member’s term.

Section 3. Duties. The ARC shall regulate the external design, appearance and location of the Property and improvements on the property in such a manner so as to preserve and enhance values and to maintain a harmonious relationship among structures and the natural vegetation and topography. In furtherance thereof, the ARC shall:

(a) Review and approve, modify or disapprove, within thirty (30) days, all written applications of Owners for improvements or additions to Lots. Written notice given of approval/disapproval shall be made to the homeowner. All applications not acted upon within thirty (30) days shall be deemed approved. 

(b) Adopt architectural standards, as necessary;

(c) Adopt procedures for the exercise of its duties; and

(d) Maintain complete and accurate records of all actions taken.

Section 4.  Enforcement.  The Board of Directors, acting on behalf of the ARC, shall have the right to enforce, by a proceeding at law or in equity, all covenants, standards, controls and restrictions as adopted by said Committee or imposed by this Declaration per Title 55,Virginia Code, sections 55-508 thru 55-516.2.  In addition, per Virginia Code, failure by the Committee to enforce any such covenant, standard, control or restriction shall not constitute a waiver of the right of the Board of Directors to enforce such covenant, standard, control or restriction in the future.
ARTICLE VII

POWERS AND DUTIES OF THE ASSOCIATION
Section 1. Discretionary Powers and Duties.  The Association shall have the following powers and duties, which may be exercised at its’ discretion:
 (a) To enforce any/all building restrictions which are imposed by the terms of this Declaration or which may hereafter be imposed on any part of the property. Nothing contained herein shall be deemed to prevent the Owner of any Lot from enforcing any building restrictions in his own name. The expense and costs of any enforcement proceedings initiated by the Association shall be paid out of the general fund of the Association as hereinafter provided for;

(b) To exercise all rights and control over any easements which the Association may from time to time acquire.

(c) To employ counsel and institute and prosecute such suits as the Association may deem necessary or advisable, and to defend suits brought against the Association;

(d) To employ from time to time such contractors as the Association may deem necessary in order to exercise the powers, rights and privileges granted to it, and to make contracts; and,

Section 2.  Mandatory Powers and Duties. The Association shall exercise the following powers, rights and duties:

(a) To accept title to the Common Facilities and entrance feature and to hold and administer the Common Facilities, for the mutual enjoyment of the Owners and occupiers of Lots within the Property. The Common Facilities, shall be maintained by the Association at the expense of all Owners in Brown’s Farm;

(b) To maintain a comprehensive policy of public liability and hazard insurance covering the Common Facilities. Such insurance policy shall contain a severability of interest clause or endorsement which shall preclude the insurer from denying the claim of an Owner because of negligent acts of the Association or other Owners. The scope of coverage shall include all coverage in kinds and amounts commonly obtained with regard to projects similar in construction, location and use.

ARTICLE VIII
RIGHTS OF MORTGAGEES

All mortgagees shall have the following rights:

Section 1.  A Mortgagee that has provided written notification to the Association of its security in a Lot, shall be given written notification from the Association of the following:

(a)  Any proposed action that would require the consent of a specified percentage of Mortgagees;

(b)  Any default in the performance of any obligation under this Declaration or related Association documents by the Owner of a Lot that is the security for the indebtedness due the Mortgagee which is not cured within sixty (60) days;

(c)  Any casualty loss that affects a material portion of the Lot that is the security for the indebtedness due the Mortgagee;

(d)  Any lapse, cancellation or material modification of any insurance policy or fidelity bond maintained by the Association.

Section 2.  Any Mortgagee who obtains title to a Lot pursuant to the remedies provided in the mortgage, or foreclosure of the mortgage, or deed or assignment in lieu of foreclosure will not be liable for such Lot’s unpaid dues or charges which accrued prior to the acquisition of title to the Lot by the Mortgagee.

Section 3.   A Mortgagee shall have the right to examine the books and records of the Association upon reasonable notice to the Association.

Section 4.   Holders of first mortgages who have provided written notice to the Association of their security on Lots shall have the right, upon request, to receive notice of (a) the decision of the Owners to abandon or terminate the Association; or (b) any material amendment to the Declaration, any of the By-Laws, or any of the Articles of Incorporation.
ARTICLE IX
GENERAL PROVISIONS

Section 1.   Enforcement. The Association, or any Owner, shall have the right to enforce, by a proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens and charges now or thereafter imposed by the provisions of this Declaration. Failure by the Association or by any Owner to enforce any right, restriction, provision, covenant or condition which may be granted by this Declaration shall not constitute a waiver of the right of such owner to enforce such right, provision, covenant or condition in the future. All rights, remedies and privileges granted to the Association or any Owner pursuant to any term, provision, covenant or condition contained herein shall be deemed to be cumulative, and the exercise of any one or more thereof shall not be deemed to constitute an election of remedies nor a waiver of any remedy not then exercised.

Section 2.   Severability.  Invalidation of any one of these covenants or restrictions by judgment or court order shall in no way affect any other provisions, which shall remain in full force and effect.

Section 3.   Amendment.  The covenants and restrictions of this Declaration shall run with and bind the land and shall inure to the benefit of and be enforceable by the Association or the Owner of any Lot subject to this Declaration, its respective legal representatives, heirs, successors and assigns, for a term of twenty (20) years from the date this Declaration is recorded, after which time said covenants shall be automatically extended for successive periods of twenty (20) years. The covenants and restrictions of this Declaration may be amended in whole or in part during the first twenty (20) year period with the assent of the Owners of sixty percent (60%) of the Lots.  An Owner who does not attend a meeting called to amend these covenants and restrictions or who does not send a properly executed voting proxy to the meeting shall have their vote counted as in agreement with the majority vote for any amendment being proposed.  If the vote to amend is to be taken by mail-in ballot, then any owner who does not respond in writing within 15 days after the due date for said ballots to be mailed to the Board, then that vote will be deemed to be a majority vote for the proposed amendment.  Any amendment must be properly executed and acknowledged by the officers or directors and recorded among the land records of Loudoun County, Virginia.

Section 4.   Termination. This Declaration may not be terminated without the approval of the appropriate agency of Loudoun County, Virginia.

WITNESS the following signatures and seals:

BROWN’S FARM HOMEOWNER’S ASSOCIATION


By:_______________________________

Joseph LaFiandra, President

STATE OF VIRGINIA

COUNTY OF LOUDOUN, TO WIT:

The foregoing instrument was acknowledged before me this _____ day of _______________, 2003, by Joseph LaFiandra, as President of Brown’s Farm Homeowners Association, a Virginia non-stock corporation, on behalf of said corporation.















___________________________








Notary Public

My commission expires: _______________

COMMONWEALTH OF VIRGINIA

COUNTY OF LOUDOUN, 
to wit:


The foregoing instrument was acknowledged before me this_____ day of ______________, 2003, by Joseph LaFiandra, as President of Brown’s Farm Homeowner’s Association, a Virginia non-stock corporation, on behalf of said corporation.


________________

Notary Public

My commission expires: ____________________

BROWN’S FARM

A Subdivision in Loudoun County, Virginia
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