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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR BENJAMIN CROSSING

THIS DECLARATION, dated , 20, iz by Benjamin Crossing LLC, an
Indiana limited partnership ("Developer™).

Recitals:

A.  Developer is the purchaser and owner of all of the lands contained in the area
shown on Exhibit "A", attached hereto and made a part hereof (the “Original Tract”).

B. Developer has the right to acquire the parcel of real estate in Tippecanoe County,
Indiana, as more particularly described in Exhibit “B” attached hereto and made a part hereof (the

“Additional Tract”).

C. Developer intends to subdivide the Original Tract for development of Betjamin
Crossing, a single family housing development in Tippecanoe County, Indiana, and may in the
futare desire to subdivide the Additional Tract as a part of such development, as will be more
particularly described on 'the plats of the various sections thereof recorded and to be recorded in
the Office’ of the Recorder of Tippecanoe County, Indiana (the "Plats™).

D. Developer desires to subject and impose upon all real estate within the platted areas
of the Original Tract, together with all or such portions of the Additional Tract as may hereafter be
made subject to the terms of this Declaration as provided herein, mutual and beneficial restrictions,
covenants, conditions and charges contained herein contained and as set forth in the Plats (such
restrictions, covenants, conditions and charges herein referred to alternatively as the "Declaration”
or "Restrictions") under a general plan or scheme of improvement for the benefit and complement
of the lots and lands in the Dngmal Tract, together with all or such portions of the Additional
Tract as may hereafter be made S'I.lb_]el:‘.t to this Declaration, and future owners thereof.

% . Terms:

NOW, THEREFORE, Developer hereby declares that all of the platted lots and lands
located within the Real Estate, as defined below, are held and shall be held, conveyed,
hypothecated or encumbered, leased, rented, used, occupied and improved, subject to the
Restrictions, all of which are declared and agreed to be in furtherance of a plan for the
improvement and sale of said lots and lands within the Real Estate, and are established and agreed
upon for the purpose of enhancing and protecting the value, desirability and attractiveness of the
Real Estate ag a whole and of each of said lots sitnated therein. All of the Restrictions sball run
with the land and shall be binding upon Developer and upon the parties having or acquiring any
right, title or interest, legal or equitable, in and to the real property or any patt or parts thereof
subject to the Restrictions, and shall inure to the benefit of Developer's successors in title to any
real estate in the Real Estate.



ARTICLEI
DEFINITIONS

The following ate the definitions of the ferms used in this Declaration:

Section 1.1 " Assessment" shall mean the share of the Common Expenses imposed on
each Lot or other special assessments, as determined and levied pursuant to the provisions of

Article V hereof.

Section 1.2 "Association” shall mean Benjamin Crossing Homeowners' Association,
Ine., or an entity of similar name, its successors and assigns, which shall be ereated as an Indiana
nonprofit corporation formed or to be formed under the Indizna Nonprofit Corporation Act of
1991, as amended.

Section 1.3 "Board" shall mean the Board of Directors of the Association.

Section 1.4 "Committee" shall mean the Development Control Committee, which shall
be appointed by the Boayd and have such duties as provided in Article V1, below.

‘;Sé&iou 1,5 "Common Area(s)" shall mean those areas and all improvements located
thereon which are identified on the Plats..

Section 1.6 "Common Expenses" shall mean the actual and estimated cost to the
Association of the costs for maintenance, management, operation, repair, improvement and
replacement of the Common Areas, and any other cost or expense incurred by fhe Association for
the benefit of the Common Areas or for the benefit of the Association.

Section 1.7 ""Development Period" shall mean the period of time during which
Developer owns at least one (1) I‘Cft'

Section 1.8 “Dwelling Unit” sh4ll mean and refer to any structure (or portion thereof)
designed or intended for use and occupancy as 2 residence by one (1) family on a Lot located
within the Real Estate, irrespective of whether such dwelling is detached or attached to another
Dwelling Unit, !

Section 1.9 “Easement Area” shall mean any portion of the Real Estate which is subject
to an easement as more particularly described in Article ITL, below.

Section 1.10 "Lake" or "Lakes" shall mean and refer to the water detention pond(s) or
lake(s), whether or not such are also a Cornmon Area, together with the shoreline area thereof, as
shown on the Plats.



Section 1.11 "Limited Common Area" may appear upon the Plats designated by block
letter and further identified as a "cul-de-loop" which is created for the exclusive use and enjoyment
of those particular lots having public street access therefrom. Each such owner shall have an
easement for ingress and egress in common with the other adjacent owners to the public street
across such area. Such cul-de-loop may further have a landscaped island as may be shown on the
Plats therein adjacent to the public right-of-way and such Limited Common Area shall be owned
and maintained by equal undivided interests as tenants in common of the lots abutting thereon and
using the cul-de-loop as a means of ingress and egress to the public street. Such maintenance and
repair shall be undertaken by a determination in writing of a majority of the lot owners baving an
undivided interest it1 the Limited Common Area, and upon the failure of any such lot owner to pay
his equal contributive share for such maintenance or repair, the remaining lot owners or any one of
them may advance the defaulting lot owner's contributive share upon thirty (30) days' written
notice and such advancement shall constitute a lien upon. the lot of the defanlting lot owner
enforceable in the same manner and under the same terms as made and provided under the
provisions of the Mechanics Lien Laws of the State of Indiana, Chapter 116 of the Acts of the
1909 Indiana General Assembly as amended to date, LC. 32-8-3-1 ¢t seq. Any such lien shall be
subordinate to the lien of any first mortgage and any first mortgagee taking titleto alotby
foreclosure or deed in liqu thereof shall take title free and clear of any such agsessments for work
perfomled pnur to such mortgagee's taking title,

Sectum 1.12 "Lot" or "Lots" shall mean any parcel(s) of the Real Estate (excluding the
Common Areas) which are designated and intended for use as a building site, or developed and
improved for use as a single family residence identified by number on the Plats. No Lot shall be
further subdivided for development purposes, except as may be reasonably necessary to adjust for
minor side or rear vard encroachments ot inconsistencies.

Section 1.13 "Member" shall mean any person or entity holding membership in the
Association. :

Section 1.14 "Dwnerl" shall mean the record owner, whether by one or more persons, of
the fee simple title to any Lot, but excluding those persons having such interest merely as security
for the performance of an obligation.

Section 1.15 “Real Estate” shall rean the Original Tract, and all or such pnmnn of the
Additional Tract as has, from time to time, been subjected to this Declaration.

Section 1.16 “Supplemental Declaration” shall mean an amendment or supplement to
this Declaration or a Plat executed by or consented to by Developer, or by the Association
pursuant to Article IT, and recorded in the public records of the county in which the Declaration
was originally recorded, which subjects all or any portion of the Additional Tract to this
Deglaration and/or imposes, expressly or by reference, additional restrictions and obligations on
the Real Estate or the land described therein. A Supplemental Declaration may also rermove any
portion of the Real Estate then owned by Developer from the control and provisions of this
Declaration.



ARTICLE 11
DEVELDPI\*IENT OF THE REAL ESTATE

Section 2.1 Development of the Real Estate. All Lots shall be and hereby are restricted
exclusively to single-family residential use and shall be subject to the standards and restrictions set
forth in this Declaration. Developer shall have the right, but not the obligation, during the
Development Period, to submit additional rea] estate to or exclude any portion of the Real Estate
from the provisions of this Declaration, and to make and maintain impravements, repairs and
changes to any Common Area and all Lots owned by Developer, tncluding without limitation: (2)
installation and maintenance of improvements in and to the Common Areas; (b) changes in the
location of the boundaries of any Lots owned by Developer or of the Comimon Ateas; (¢)
installation and maintenance of any water, sewer, and other utility systems and facilities; (d)
installation of security or refuse systems; and (e) additions or changes to the boundaries of any
Common Areas or Easement Areas.

Section 2.2 Public Streets. The streets and public rights-of-way shown on the Plats are,
upon recording of the Plats, dedicated to the public use, to be owned and maintained by the
govermmental body havipg jurisdiction, subject to construction standards and acceptance by such
govemnental body. Al,l Lots shall be accessed from the interior streets of the Development.

Sectmn 2.3 Development of Additional Property. Developer hereby reserves the right
and option, to be exercised in its sole discretion and without further approval by any party, to
submit at any time and from time to time during the Development Period, additional real estate to
the provisions of this Declaration, including but not limited to the Additional Tract. This option
may be exercised by Developer in accordance with the following rights, conditions, and
lixpitations:

(a) Additional real estate may be added to the Real Estate at different times, and there are
o limitations fixing the | boundaries of the portions or regulating the order, sequence, or
location in which any of such portions may be added to the Real Estate. No single exercise
of Developer’s option to submit ddditional real estate to the Declaration shall preclude any
further exercises of this option thereafter and from time to time as to other real estate.

(b) The option to add additiondl real estate may be exercised by Developer by the
execution of a Supplemental Declaration or Plat describing such additional real estate,
which shall be filed in the public records of the county in which the Declaration was
originally recorded, together with a legal description of the additional real estate. The
provisions of this Declaration shall then be construed as embracing the real property
described in Exhibit “A” and such additional real estate so submitted to the terms hereof,
together with all improvements located thereon.

Section 2.4 Annexation of Additional Real Estate by Members. After the
Development Period, the Association may annex additional real property to the provisions of this
Declaration and the jurisdiction of the Association. Such annexation shall require the affinmative
vote of at least two-thirds (2/3) of the Members. Annexation by the Association shall be
accomplished by the appropriate filing of record of a Supplemental Declaration deseribing the
property being annsxed. Any such Supplemental Declaration shall be sighed by the President and
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the Secretary of the Association, and by the owner of the property being annexed and any such
annexation shall be effective upon filing unless otherwise provided therein. The relevant provision
of the By-Laws dealing with regular or special meetings, as the case maybe, shall apply to
determine the time required for and the proper form of notice of any meeting called for the purpose
of considering armexation of property pursuant to this Section 2.4 and to ascertain the presence of
a quorum at such meeting.

Section 2.5 Withdrawal of Property. Developer hereby reserves the right and option
during the Development Period, to be exercised in its sole discretion and without further approval
by any party, to withdraw and remove any portion of the Real Estate then owned by Developer
from the control and provisions of this Declaration, Such removal by Developer shall be carried
out generally by the execution and filing of a Supplemental Declaration or other document which
shall be filed in the public records of county in which the Declaration was originally recorded,
topether with a legal description of the Real Estate being withdrawn.

ARTICLE I
PROPERTY RIGHTS AND EASEMENTS

]

Seetion 3.1 General. Each Lot shall for all purposes constitute real property which shall
be owned'in fee simple and which, subject to the provisions of this Declaration, may be conveyed,
transferred, and encumbered the same as any other real property. The Owners of any Lot subject
to this Declaration, by acceptance of a deed conveying title thereto, or the execution of a contract
for the purchase thereof, whether from Developer or a subsequent Owner of such Lot, shall 2ccept
such deed and execute such contract subject to each and every restriction and agreement herein
contained. By acceptance of such deed or execution of such contract, the new Gwner
acknowledges the rights and powers of Developer with respect to this Declaration and also for
themselves, their heirs, personal representatives, successors and assigns. Each Owner shall be
entitled to the exclusive ownership and possession of his Lot subject to the provisions of this
Declaration, including without limitation, the provisions of this Article III. The ownership of each
Lot shall include, and there shall pass with each Lot as an appurtenance thereto, whether or not
separately described, a non-exclusive right and 2asement of enjoyment in and to the Common
Areas as established hereunder and membership in the Association. Each Owner shall
automatically become a member of the Association and shall remain a Member thereof until such
time as his ownership ceases for any reason, at which time his membership in the Association shall
automatically pass to his successot-in-title any certificates or other evidences of his membership in
the Association. Lots shall not be subdivided by Owners and the boundaries between Lots and
betwesn the Real Estate and other neighborhoods shall not be relocated, unless the relocation
thereof is made with the approval of the Board and, during the Development Period, of Developer.

Section 3.2 Owner’s Easement of Enjoyment. Every Owner, his family, tenants, and
guests shall have a non-exclusive right and easement of use and enjoyment in and to the Common
Areas, such easement to be appurtenant to and to pass with title to each Lot, subject to the
provisions of this Declaration and the rules, regulations, fees, and charges from time to time
established by the Board in accordance with the By-Laws and subject to the following provisions:



(2) The Right of the Association, upon the affirmative vote or written consent, or any
combination thereof, of voting Members representing at least seventy-five percent (75%)
of the Members entitled to vote thereon, to mortgage all or any portion of the Common
Areas for the purpose of securing a Joan of money to be used to manage, repair, maintain,
improve, operate, or expand the Common Areas; provided, however that if ingress or
egress to any residence constructed on a Lot is through such Common Area, then such
encumbrance shall be subject to an easement in favor of such Lot for ingress and egress
thereto.

(b) The easements reserved elsewhere in this Declaration or in any Plat of all or any part
of the Rea) Estate, and the right of the Association to grant and accept easements as
provided in this Article ITI. The location of any improvements, trees or landscaping within
an easement area is done at the Owmer’s risk and is subject to possible removal by the
Association or the grantee of such easement.

(¢) The tight of the Association to dedicate or transfer fee simple title to all or any portion
of the Common Areas to any approptiate public agency or authority, public service district,
public or private utility, or other person, provided that any such transfer of the fee simple
title must be approved (1) during the Development Period, by the Developer; and (ii) afier

3 the Develupment Period, upon the affirmative vote or written consent, or any combination
‘thereof, of voting Members representing at least seventy-five percent (75%) of the
Members entitled to vote thereon; provided, however that if ingress or egress to any
residence constructed on a Lot is through such Common Area, then such dedication or
transfer shall be subject to an easement in favor of such Lot for ingress and egress thereto.

(d) The rights of the Association and Developer reserved elsewhere in this Declaration or
as provided in any Plat of all or any part of the Real Estate.

(e) The rights of the hol{.ler of any mortgage which is prior in right or superior to the
rights, interests, options, lleenses easements and privileges herein reserved or established.

Section 3.3 Easements for Developer.

(a) During the Development Period, Developer shall have an easemnent for access to the
Real Estate, incInding any Lot and all Common Areas, for the purpose of constructing
strctures and other improvernents in and to the Lots and Common Areas, and for
installing, maintaining, repairing, and replacing such other improvements to the Real
Estate (including any portions of the Common Areas) as are contemplated by this
Declaration or as Developer desires, in its sole discretion, including, without limitation,
any improvements or changes permitted and described by Article 1T hereof, and for the
purpose of doing all things reasonably necessary and proper in connection therewith,
provided in no event shall Developer have the obligation to do any of the foregoing. In
addition to the other rights and easements set forth herein and regardless of whether
Developer at that time retains ownership of a Lot, Developer shall have an alienable,
transferable, and perpetual right and easement to have access, ingress and egress to the
Common Areas and improvement thereon for such purposes as Developer deems



appropriate, provided that Developer shall not exercise such right so as to unreasonably
interfere with the rights of owners of the Real Estate.

(b) In addition to the easement set forth in Section 3.3 (2), Developer hereby retains,
reserves and is granted an exclusive perpetual easement over, above, actoss, upon, along,
in, through, and under the Utility Easement Areas, as such is defined in Section 3.4, below
() for the purpose of owning, installing, maintaining, repairing, replacing, relocating,
improving, expanding and otherwise servicing any utility or service including, without
limitation, electricity, gas, sewer, telephone, television, and computer link by line, wire,
cable, main, duct, pipe conduit, pole, microwave, satellite or any other transfer or wireless
technology, and any related equipment, facilities and installations of any type bringing
such utilities or services to each Lot or Common Area; (i) to provide access to an ingress
and egress to and from the Real Estate for the purposes specified in subsection (i); and (jii)
to make improvements to and within the Real Estate to provide for the rendering of public
and quasi-public services to the Real Estate. The easements, rights and privileges reserved
to Developer under this Section 3.3(b) shall be transferable by Developer to any person or
entity solely at the option and benefit of the Developer, its successors and assigns, and
without notice to,or the consent of the Association, the Owners, or any other person or
entity. Developer may at any time and from time to time grant similar or lesser easements,

‘j-;riéhts, or privileges to any person or entity. By way of example, but not by limitation,
Developer and others to whom Developer may grant such similar or lesser easements,
rights or privileges, may so use any portion of the Real Estate to supply exclusive
telecommunications services to each Lot. The Easements, rights and privileges reserved
under this Section shall be for the exclusive benefit of Developer, its successors and
assigns and may not be impaired, limited or transferred, sold or granted to any person or
entity by the Association or any of the Owners.

Section 3.4 Drainage, Utilit;y and Sewer Easements (“DU&SE™).

(a) There is hereby reserved for the benefit of Developer, the Association, and their
respective successors and asslgns, the perpetual right and easement, as well as the power,
to hereafter grant and accept nonexclusive easements to and from any of the following
providers and their respective successors and assigns, upon, ove, under, and across (3) all
of the Common Areas; and (ii) those portions of all Lots designated on. the Plat as
“DU&SE” and as otherwise are reasonably necessary (such areas herein referred to
collectively as the “Utility Easement Areas™) for installing, replacing, repairing, and
maintaining, the following specified services, and no other:

Name of Specific Provider: Specific Service:
Tipmont REMC . Electricity

City of Lafayette ‘Water

City of Lafayette Sewer

Vectren Natural Gas
Verizon Telephone °
Insight Communications Cable



The Developer, the Association, and their successors and assigns shall also have the
perpetus] right and easement, as well as the power, to hereafter grant and accept
nonexclusive easements within the Utility Easement Areas to and from any public
authority or agency, public service district, public or private utility or other person for the
purpose of installing, replacing, repairing, maintaining, and using storm sewers, drainage
systems, and retention ponds and facilities for the Real Estate or any portion thereof. Any
other grant or acceptance of any easement other than these specified above for any other
utility service, including but not limited to, master television antenba and/er cable systems,
security and similar systems, shall be made by Developer in accordance with the rights
reserved to Developer under Section 3.3(b), above. To the extent possible, all utility lines
and facilities serving the Real Estate and located therein shall be located underground. By
virtue of any such easements and facilities, it shall be expressly permissible for the
providing utility company or other supplier or service provider, with respect to the portions
of the Development so encambered, () to erect and maintain pipes, lines, manholes,
pumps, and other necessary equipment and facilities, (ii) to cut and remove any fences,
trees, bushes, or shrubbery, (iii) to grade, excavate, or fill, or (iv) to take any other similar
action reasonably necessary to provide economical and safe installation, maintenance,
repair, replacement, and use of such utilities and systems.

\(b) Developer hereby grants to such governmental authority or agency as shall from time
to time have jurisdiction over the Real Estate with respect to law enforcement and fire
protection, the perpetual, non-sxclusive right and easement upon, ovet, and across all of
the Common Areas for purposes of performing such duties and activities related to law
enforcement and fire protection in and upon the Real Estate as shall be required or
appropriate from time te time by such governimental authorities under applicable law.

(¢) There shall be created sanitary sewer easements in those areas designated on the Plat,
which easements shall run in favor of Developer and any govermmental or private entity
needing such access for the purpose of installation and maintenance of the pipes, lines,
manholes, pumps and other equipment necessary for the sanitary sewer system.

Section 3.5 Drainage Easements. There is hereby reserved an ¢asement for the benefit of
Developer, the Association, and their respective successors and assigns for access to and
installation, repair, or removal of a drainage system, either by surface drainage or appropriate
underground installations, for the Real Estate; provided, however, that the Owner of any Lot
subject to a drainage easement shall be required to maintain the portion of said drainage easement
on his Lot (as shown on any Plat) in the condition originally provided by Developer and free from
obstructions so that the surface water drainage will be unimpeded. No changes shall be made to
said area by the Owner without the written consent of the applicable governmental agency;
provided, however, that Developer, in its sole discretion, may make any changes. No permanent
structures shall be erected or maintained upon said drainzge easements.

Section 3.6 Landscape Easements (“LE”). Landscape Eassments, as designated on a
Plat of all or any part of the Real Estate, are hereby created and reserved for the use of Developer
and the Association for access to and installation, maintenance, repair, and replacement of signs,
walls, earth mounds, trees, foliage, landscaping, and other improvements. Except as installed by
Developer or the Association, no improvements or permanent structures, including without
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liritation, fences, patios, decks, driveways, and walkways, shall be erected or maintained in or
upon said Landscape Easements without the written consent of the Board and provided such are in
accordance with all applicable zoning laws. Notwithstanding the reservation of this easement, the
Owners of Lots subject to an LE which does not extend along adjoining streets or roads shall have
the exclusive right to use such area, subject to any other ¢asement affecting such Lot.

Section 3.7 Lake Mainfenance Access Easement and Emergency Access Easement:
There may be strips of grounds as shown on the Plat marked Lake Maintenance Access Easement
(L.MLA.E.) and Emergency Access Easement (E.A E.), which arte created and reserved: (a) for the
use of the Developer duting the Development Period for access to the Common Area or the Lakes
and (b) for the nonexclusive use of the Association or any appliceble governmental authority for
access to the Common Areas or the Lakes. The Owner of any Lot which is subject to an LMAT or
EAE shall be required to keep the portion of his Lot which is subject to such easement fiee from
obstructions so that access will be unimpeded.

Section 3.8 Medians and Enfry Features: Thers may be landscaped medians and/or
islands located within the Real Estate and within the public right-of-way of the streets which are
not otherwise labeled asComtnon Areas or as a LE. These areas are created and reserved for
installation and maintenance of landacaping and entry features such as but net limited to
permahent walls, signs, fences and landscaping material. These landscaped areas and features
ghall be maintained by the Association as if such were a Common Area. '

Section 3.9 Sales and Construction Offices. Notwithstanding any provisions ot
restrictions herein to the contrary, during the Development Period, and for a reasonable time
thereafter, there is hereby reserved and created for the use of Developet, and its successors and
assigns, and persons constructing improvements within the Real Estate, an ezsement for access to
the Real Estate for the maintenance of signs, sales offices, construction offices, business offices,
and mode] bouses, together with such-other facilities as in the sole opinion of Developer may be
reasonably required, conrvenient, or incidental to the completion, improvement and/or sale of Lots
and the Common Areas. i

Section 3,10 Maintenance Easement. There is hereby reserved and created for the use of
Developer, the Association and their respective agents, employees, successors and assigns, a
maintenance easement to enter upon any Lot for the purpose of mowing, removing, clearing,
cutting, or pruning underbrush, weeds, stumps, or other unsightly growth and removing trash, so
as to maintain a community-wide standard of health, fire safety, and appesrance for and within the
Real Estate, provided that such easements shail not impose any duty or obligation upon Developer
ot the Association to perform any such actions.

Section 3.11 Patio Homes. In the event that Developer permits 2 builder to construct
within the Real Estate a Dwelling Unit that is to be substantially contignous with a the side lot
line of an adjacent Lot (such Dwelling Unit herein referred to as a “Patio Home™), then to the
provigions of this Section 3.11 shall apply:



{a8)  To the extent necessary, the owner of the Lot upon which a Patio Home is
constructed is hereby granted a six (6) foot access easement upon the Lot, which is
adjacent and substantially contiguous to the side wall of the Patio Home. The easement
under this subsection is for the construction, maintenance and the encroachment by walls,
eves, roof overhang, gutters and similar structures, and as necessary or appropriate, for
underground utility lines and utility services, in favor of the Owners of each of the affected
Lots and to all public, private and municipal utility companies. Notwithstanding the
foregoing, there shall be maintained & minimum distance between the side walls of
Dwelling Units of ten (10) feet, and between rear walls of Dwelling Units of twenty (20)
feet. The surface of the easement area shall be restored by the person using the easement
area to the condition ag existed prior to any disturbance.

(b)  Each Patio Home, other than one specifically excepted by Developer, shall have
one (1) sidewall constructed without windows (the “blank wall”’} below a point which is
severl (7) feet above the finished floor elevation. The Owner of a Patio Home shall have an
exclusive easement of use of the area extended from the exterior side wall of such Owner’s
Patio Home to the blank wall of the adjacent Dwelling Unit which faces said area, and
running the length of such blank wall side of such adjacent residence (the “patio area™);
prowded that such exclusive easement shall not apply in the cagse where there are two (2)

“ad_] acent lots where two (2) patio areas face each other, and it further shall not apply in the
case when the adjacent Dwelling Unit is not constructed substantially contiguous to a side
lot line. The Owner of the Patio Home benefited by the patio area shall maintain such
patio area, excluding the blank wall of the adjacent residence. In the event such Owner
fails to maintain said patio area, the Owner of the adjacent Dwelling Unit shall have the
right and an easement to enter such area as necessary to maintain any portion of his Lot
within such easement area. No fences, except fances installed by Developer, shall be
erected in said patio area without the written consent of both Owners, and otherwise with
the consent of the Corumnittee. .In the event two (2) Patio Homes are constructed side by
side with blank walls f'ac:mg a common property line, the Owners of each Patio Home shall
be responsible for maintaining the area between the blank wall of their patio homes and the
comimon property line.

Section 3.12 Tree Preservation Areas (“I'PA™). Tree Preservation Areas, also known
as a TPA, are designated on the Plat of the Real Estate. Except as installed by Developer or the
Association, no improvements or permanent structures, including without limitation, fences,
patios, decks, driveways, and walkways, shall be erected or maintained in or upon any TPA
without the written consent of the Board, provided such are otherwise in accordance with all
applicable zoning laws. An Owner of any Lot affected by a TPA shall maintain such area in a
natural condition, and shall not further landscape or improve such area except with the prior
written approval of the Board, In addition, no Owner of any Lot upon which a TPA exists shall,
except as otherwise permitted below, remove or excessively prune, or cause the removal or
excessive pnuming of, any tree within the TPA. For purposes of this Section, the following
definitions shall apply: (z) “Excessive pruning" means removal of more than one-fourth of the
functioning leaf and stem area of a tree in any twelve-month period, or removal of foliage so as 0
cause the unbalancing of a tree; (b) "Remove” means (i) Complete removal, such as cutting to the
ground or extraction, of a tree; or (ii) Taking any action leading to the death of a iree or permanent
damage to its health; including but not limited to excessive pruning, cutting, girdling, poisoning,
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over-watering, unauthorized relosation or transportation of a tree, or trenching, excavating,
altering the grade, or paving within the dripline area of a tree; and (c) "Tree" means any woody
plant which has a trunk three (3) inches or more in diameter at four and a half (4 '2) feet above
natural grade level. A tree located within 2 TPA may be removed by an Owner if: (d) such Owner
reasonably determines that such tree is dead, dangerous or is a detriment to or crowding an
adjacent protected tree; or (g) such Owner has obtained the prior written consent of the Developer,
during the Development Period, or the Association thereafter. In the case of subsection (d), above,
prior to the removal unless conditions exist which reasonably constitute an emergency, the Owner
shall notify the Developer, during the Development Period, and the Association thereafier, If
within ten (10) days from such notice the Developer or the Association notifies the Owner that
either of them disagrees with the determination that removal is necessary, such removal shall not
occur. Otherwise, afier such ten (10) day period, the Owner may remove such tree in accordance
with such Owner’s prior determination.

ARTICLE IV
ORGANIZATION AND DUTIES OF ASSOCIATION

Section 4.1 Organization of Assocfation. The Association shall be organized as a
nonproﬁt@orporatmn under the laws of the State of Indiana, to be operated in accordance with the
Articles of Incorporation which have been filed or will be filed by Developer, and the Code of By-
Laws of the Association.

Section 4.2 Voiing Rights. The membership of the Association shall consist of two (2)
classes of membership with the following rights: _

(a) Class A Membership. Class A Members shall be all Owners except Class B Members.
Each Class A Member shall be entitled to one (1) vote for each Lot owned by such
Member with respect to each matter submitted to a vote of Members upon which the Class
A Members are entitled to vote. In the event that any Lot shall be owned by more than one
person, partnership, trust, corporation, or other entity, each shall be 2 Member but they
shall be treated collectively as one Member for voting purposes, so that as to any matter
being considered by the Class A Members, only one (1) vote is cast for each Lot.

(b) Class B Membership, Class B Members shall be the Developer and all successors and
assigns of Developer specifically designated in writing by Developer as Class B Members.

Each Class B Member shall be entitled to three (3) votes for each Lot of which it is the
Owmer with respect to each matter submitted to a vote of the Association. The Class B
Membership shall cease and terminate upon the first to oceur of (i) the date upon which
the written resignation of the Class B Members as such is delivered to the Association; or
(i) at such time as the total votes outstanding in the Class A Membership equal the total
votes outstanding in the Class B Membership,

Notwithstanding any'thmg herein to the contrary, during the Development Period all actions of the
Asgszociation shall require the prior written approval of the Developer.

11



Section 4.3 General Duties of the Association. The Association is hereby authorized to
act and shall act on behalf of, and in the name, place, and stead of, the individual Qwners in all
matters pertaining to the maintenance, repair, and replacement, of the Common Areas, the
determination of Common Expenses, and the collection of annual and special Assessments. The
Association shall also have the right, but not the obligation to act an behalf of any Owner or
Owners in seeking enforcement of the terms, covenants, conditions and restrictions contained in
the Plats. Neither the Association nor its officers or authorized agents shall have any liability
whatsoever to any Owner for any action taken under colot of authority of this Declaration, or for
any failure to take any action called for by this Declaration, unless such act or failure to act is in
the nature of a willful or.reckless disregard of the rights of the Ovwmers or in the nature of willfu,
intentional, fraudulent, or reckless misconduct.

(a)  Maintenance by Association. The Association shall maintain and keep in good
repait the Comtnon Areas. The maintenance shall include, but need not be limited to,
maintenance, repair and replacement of all landscaping and other flora, structures, play
equipment, and improvements, including all private streets situated upon the Common
Areas, landscaping easements along the primary roads through the Real Estate, medians
and rights of ways of public streets within the Real Estate, entry features for the Real
Estate, and such portions of any other real property included within the Common Areas as

Y mﬁy be provided in this Declaration, or by a contract or agreement for maintenance with
any other person or entity, by the Association.

(b)  Maintenance by Owners. Unless specifically identified herein, each Owner shall
maintain and repair the interior and exterior of his or her Lot and Dwelling Unit, and all
structures, parking areas, lawns, landscaping, grounds and other improvements comprising
the Lot and Dwelling Unit in a manner consistent with all applicable covenants.

(c) Assaciation’s Remedies if Owner Fails to Maintain Lot. Tn the event that Developer
or the Association detem:lmes that: (i) any Owner has failed or refused to discharge
propetly his obligations with ragard to the maintenance, cleaning, repair, or replacement of
items for which is his responsibility hereunder, or (ii) that the need for maintenance,
cleaning, repair, or replacement which is the responsibility of the Association hereunder is
caused through the willful or negligent act of an Owmer, his family, tenants, guests, or
invitees, and is not covered or paid for by insuraoce in whole or in part, then in either
event, Developer or the Association, except in the event of an emergency situation, may
give such Owner written notice of Developer’s or the Association’s intent to provide such
necessary maintenance, cleaning, repair, or replacement, at the sole cost and expense of
such Owner as the case may be, shall have ten (10) days within which to complete such
maintenance, cleaning, repair or replacement in a good and workinanlike manner, or in the
event that such maintenance, cleaning, repair or replacement is not capable of completion
within said ten (10) day period, to commence said maintenance, cleaning, repair or
replacement and diligently proceed to complete the same in a good and workmanlike
manner. In the event of emergency situations or the failure of any Owner to comply with
the provision hereof after such notice, Develaper or the Association may provide (but shall
not have the obligation to so provide) any such maintenance, cleaning, repair or '
replacement at the sole cost and expense of such Owner and said cost (together with the
cost of attorneys fees, if any, in the enforcement of the Owner’s obligations and collection
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of the charge to the Owner) shall become a lien agaiost the individual Owner’s Lot (with
regpect to any maiter relating to an individual Qwner’s responsibility) and such cost shall
become a part of the costs of the Association (until such titne as reimbursement is received
from the individual Lot Owner). In the event that the Developer undertakes such
maintenance, cleaning, repair or replacement, the Association shall promptly reimburse the
Developer for the Developer’s costs and expenses, including reasonable atiorneys’ fess and

filing fees.

Section 4.4 Insurance. The Association shall maintain in force adequate public liability
insurance protecting the Association against liability for property damage and personal injury.
The Association may, but need not, maintain in fotce adequate officers and directors insurance
covering the officers and directors of the Association. If appropriate, the Association shall also
maintain in force adequate fire and extended coverage insurance, insuring all Common Areas
against fire, windstorm, vandalism, and such other hazards as may be insurable under standard
"extended coverage" provisions, in an amount equal to the full insurable value of such
improvements and property. The Association shall notify all mortgagees which have requested
notice of any lapse, cancellation, or material modification of any insurance policy. All policiés of
insurance shall contain a endorsement or clause whereby the insurer waives any right to be
subrogated to any claim aga.mst the Association, its officers, Board members, the Developer, any
property manager, their respectwe employees and agents, the Ownets and occupants, and also
waives any defenses based on co-insurance or on invalidity arising from acts of the insured, and
shall cover claims of one or more parties against other insured parties.

The Association may maintain a fidelity bond indemnifying the Association, the Board and
the Owners for loss of funds resulting from fraudulent or dishonest acts of any director, officer,
employee or anyone who either handles or is responsible for funds held or administered by the
Asgociation, whether or not they receive compensation for their services. The fidelity bond should
cover the maximum amoutit of flmds which will be in the custody of the Association or its
management agent at any time, btit in no event shall such fidelity bond coverage be less than the
sum of one (1) years' assessment on all Lots in the Real Estate, plus the Association's reserve
funds. :

The Associztion shall cause all insurance policies and fidelity bonds to provide at least ten
(10) days written notice to the Associatior, and all mortgagees who have requested such notice,
before the insurance policies or fidelity bonds can be canceled or substantially modified for any
Teason.

Section 4.5 Owners’ Insurance Requirements. By virtue of taking title to a Lot subject
to the tertns of this Declaration, each Owner covenants and agrees with all other Owners and with
the Association that each Owner shall carry blanket all-risk casualty insurance on the Lot(s) and
structures constructed thereon. The Board may require all Owners to fiumish copies or certificates
thereof to the Association. Each Owner further covenants and agrees that in the event of a partial
loss or damage resulting in less than total destruction of structures comprising his Lot, the Owner
shall proceed promptly to repair or to reconstruct the damaged structure in a manner consistent
with the original construction or such other plans and specifications as are approved in accordance
with Article IX of this Declaration and all applicable zoning, building and other governmental
regulations. The Owner shall pay any costs of repair or reconstruction, which are not covered by
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insurance proceeds. In the event that the structure is totally destroyed, the Owner may decide not
to rebuild or to reconstruct, in which case the Owner shall clear the Lot of all debris and retumn it
to substantially the natural state in which it existed prior to the beginning of construction and
thereafter the Owner shall continne fo maintain the Lot in a neat, safe, and attractive condition.

Section 4.6 Condemnation or Destruction. In the event that any of the Common Areas
shall be condemned or taken by any competent public authority, or in the event the same shall be
damaged or destroyed by any causc whatsoever, the Association shall represent the interests of the
Owners in any proceedings, negotiations, insurance adjustments, settlements, or agreements in
connection with such condemnation, damage, or destruction. Any sums recovered by the
Association shall be applied, first, to the restoration and repair of any Common Areas condemmed,
damaged, or destroyed, to the extent such restoration or repair is practicable, and the balance of
such sums shall either be held as a reserve for future maintenance of the Common Areas or turned
over to the Owners in proportion to their Pro-rata Shares (as hereinafter defined), whichever may
be determined by a majority vote of the members of the Association. Each Owner shall be
respongible for pursuing his own action for damages to his Lot, either by reason of direct damage
thereto or by reason of an impairment of value due to damage to the Comumon Areas. The
Association shall notify all Mortgagess of which it has notice of any condemnation, damage, or
deatructiqﬂ of any Common Areas.

ﬁSection 4,7 Transfer of Control of Association, Developer shall transfer control of the
Association to the Members as soon as is practical upon the termination of the Class B
Membership, as described in Section 4.2, above. .

Section 4.8 Imterim Advisory Committee. Developer may, in its sole discretion,
establish and maintain until such time as Developer shall transfer control of the Association
pursuant to Section 4.7 hereof, an Interim Advisory Committee (the "Advisory Committee"). If
established: (a) The Advisory Committee shall serve as a liaison between the Owners (other than
the Developer) and the Assomab,on and advise the Association from time to time during such
period; (b} The Advisory Commuttee shall consist of three (3) members, each of whom must be an
Owner (other than Developer, or an officér; director or emplayee of Developer); (c) The members
of the Advisory Committeé shall serve without compensation. The Advisory Committee shall be
elected for a term of one (1) year by the Owners (other than Developer) at a meeting thereof called
for such purpose; and (d) The Owners (other than Developer) may remove any member of the
Advisory Committee with or without canse, and elect a successor at a meeting thereof called for
such purpose.

Section 4.9 Mortgagees’® Rights. Any mortgagees of any Owners shall have the right, at
their option, jointly or severally, to pay taxes or other charges which are in default or which may
or have become a charge against the Common Areas and to pay overdue premiums on hazard
insurance policies, or secure new hazard insurance coverage on the lapse of a policy for the
Commuon Areas, and mortgagees making such payment shall be owed immediate reimbursement
therefor from the Association. In addition, neither the Owners nor the Association shall materially
impair the right of any mortgagee holding, insuring, or guaranteemg any mortgage on all or any
portion of the Real Estate.
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ARTICLE V
ASSESSMENTS

Section 5.1 Purpose of Assessments. The Asgessments levied by the Association shall be
used exclusively for the purpose of preserving the values of the Lots within the Real Estate and
promoting the health, safety, and welfare of the Owners, users, and occupants of the Real Estate
and, in particular, for the Association's obligations relating to the improvement, repairing,
operating, and maintenance of the Common Areas, inclnding, but not limited to, the payment of
taxes and insurance thereon, enforcement of the Restrictions, and for the cost of labor, equipment,
material, and management furnished with respect to the Common Areas; provided that the
Association shall not be responsible for the replacement, repair or maintenance of any Common
Axreas which are or hereafter may be dedicated to the public. Each Owner (except the Developer)
hereby covenants and agrees to pay to the Association:

(a) A Prorata Share (as hereinafter defined) of the anmual Assessment
fixed, established, and determined from time to time, as hereinafter provided.

(d)  A,Pro-rata Share (as herenafier defined) of any special Assessments
fixad established, and determined from time to time, as hereinafter provided.

The Deve:loper hereby covenants and agrees to pay to the Association during the Development
Period an amount equal to the difference, if any, between the expenditures of the Association
made pursuant to this Section 5.1 and the aggregate amount of the annual Assessments collected
by the Association,

Section 5.2 Liability for Assessment, Each Assessment, together with any interest
thereon and any costs of collection thereof, including attornevs' fees, shall be a charge on each Lot
other than Lots owned by the Developer and shall constitute a lien from and after the due date
thereof in favor of the Assocmtnpn upon each such Lot. The lien for Assessments shall be
subordinate to the lien of any first mortgage on a Lot. AnOwner’s faihire to pay any Assessment
shall not, by the terms of this Dcclaratlon, constitute a default under a federally insured mortgage
on such Lot. Mortgagees shall not be required to collect any Assessment. Each such Assessment,
together with any interest thereon and any costs of collection thereof, including attorneys' fees,
shall also be the personal obligation of the Owner of each such Lot at the time when the
Assessment is due. However, the sale or transfer of any Lot pursuant to mortgage foreclosure or
any proceeding in lieu thereof shall extinguish the lien of such Assessments as to payments which
become due prior to such sale or transfer. No sale or transfer shall relieve such Lot from liability
for any Assessments thereafter becoming due or from the lien thereof, nor shall any sale or transfer
relieve any Owner of the personal liability hereby imposed. The personal obligation for
delinquent Assessments shall not pass to any successor in title unless such obligation is expressly
assumed by such successor. :

Sectiom 5.3 Pro-rata Share. The Pro-rata Share of each Owner for purposes of this
Article V shall be the percentage obtained by dividing one by the total mimber of Lots shown an
the Plats of the Real Estate ("Pro-rata Share™).
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Section 5.4 Basis of Annual Assessments. The Board shall establish an annual budget
prior to the beginning of each fiscal year, setting forth estimates of all Common Expenses for the
coming fiscal year, together with a reasonable allowance for contingencies and reserves of the
Aszociation. A copy of this budget shall be mailed or delivered to each Owner prior to the
beginning of each fiscal year of the Association. Such budget shall serve as the basis for
establishing the annual assessments.

Section 5.5 Basis of Special Assessments. Should the Board at any time during the fiscal
year determine that the Assessment levied with respect to such year are insufficient to pay the
Common Experses for such year, the Board may, at any time, and from time to time levy such
special Assessments as it may deem necessary for meeting the Common Expenses. In addition,
the Board shall have the right to levy at any time, and frorm tine to time, one or more special
Assessments for the purpose of defraying, in whole, or in part, any unanticipated Common
Expense not provided for by the annual Assessments.

Section 5.6 Fiscal Year; Date of Commencement of Assessments; Due Dates. The
fiscal vear of the Association shall be established by the Association and may be changed from
time to time by action of the Association. The liability of an Owner, other than Developer, for
Assessments under this Article V shall commence as of the date such Owner acquires his interest
in a Lot. The first annual Assessment shall be made for the balance of the Association's fiscal year
i which such Assessment is made and shall become due and payable commencing on any date
fixed by the Association. The annual Assessment for each year after the first assessment year shall
be due and payable on the first day of cach fiscal year of the Association. Annual Assessments
shall be due and payable in full as of the above date, except that the Association may from time to
time by resolution authorize the payment of such Assessments in installments,

Section 5.7 Duties of the Association Regarding Assessments.

(a) The Board shall lge'f;ip proper books and records of the levy and collection of
each annual and special Assessment, including a roster setting forth the
identification of each and every Lot and each Assessment applicable thereto, which
books and records shall be kept by the Association and shall be available for the
inspection and copying by each Owner (or duly authorized representative of any
Owner) at all reasonable times during regular business hours of the Association.
The Board shall cause written notice of al] Assessments levied by the Association
upon the Lots and upon the Owners to be mailed or delivered to the Owners or their
designated representatives as promptly as practicable and in any event not less than
thirty (30) days prior to the dne date of such Assessment or any installment thereof.
. In the event such notice is mailed or delivered less than thirty (30) days prior to the
due date of the Assessment to which such notice pertains, payment of such
Assessment shall not be deemed past due for any purpose if paid by the Owner
within thirty (30) days after the date of actual mailing or delivery of such notice.
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(b)  The Association shall promptly furnish to any Owner or any mortgages of
any Owner upon request a certificate in writing signed by an officer of the
Association, setting forth the extent to which Assessments have been levied and
paid with respect to such requesting Owmer's or mortgagee's Lot, As to any person
relying thereon, such certificate shall be conclusive evidence of payment of any
Assessment therein stated to have been paid. The Association may assess an
administrative fee for such certificate, not to exceed the sum of $25.00.

(¢)  The Association shall notify any mortgagee from which it has received &
request for notice of any default in the perfortnance by any owner of any obligation
under the By-laws or this Declaration which is not cured within sixty (60) days.

Section 5.8 Non-payment of Assessments; Remedies of Association.

(a)  If any Assessment is not paid on the date when due, then such Assessment
shall be deamed delinquent and shall, together with any mterest thereon and any
cost of collection thereof, including attomeys' fees, become a continuing lien on the
Lot agajnst which such Assessment was made, and such lien shall be binding upon
a:nd enforceable as a personal liability of the Owner of such Lot as of the date of

‘levy of such Assessment, and shall be enforceable against the interest of such
Owmner and all future successors and assignees of such Owner in such Lot, and shall
be collected in the same manner as the Assessments described in subparagraph (b)
hereof; provided, however, that such lien shall be subordinate to any mortgage on
such Lot recorded prior to the date on which such Assessment becomes due.

(b) If any Assessment upon any Lot is not paid within thirty (30) days afier the
due date, such Assessment and all costs of collection thereof, including attorneys'
fees, shall bear interest at the rate of twelve percent (12%) per annum until paid in
full. In addition to such intérest, the Association shall assess a late fee, as from
time to time determined by the Board of Directors of the Association. The
Association may bring an action ih any court having jurisdiction against the
delinquent Owner to enforce payment of the same and/or to foreclose the len
against said Owner's Lot, and there shall be added to the amount of such
Assessment all costs of such action, including the Association's attorneys fees, and
in the event a judgment is obtained, such judgment shall include such interest, late
fees, costs, and attorneys' fees.

Section 5.9 Adjustments. In the event that the amounts actually expended by the
Agsociation for Cormnon Expenses in any fiscal year exceed the amounts budgeted and assessed
for Cominon Expenses for that fiscal year, the amount of such deficit shall be carried over and
become an additional basis for Assessments for the following fiscal year, Such deficit may be
recouped either by inclusion in the budget for annual Assessments or by the making of one or
more special Assessments for such purpose, at the option of the Association. In the event that the
amounts budgeted and assessed for Common Expenses in any fiscal year exceed the amount
actually expended by the Association for Common Expenses for that fiscal year, a Pro-rata Share
of such excess shall be a credit against the Assessment(s) due from each QOwner for the next fiscal

year(s),
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: ARTICLE VI
ARCHITECTURAL STANDARDS AND REQUIREMENTS

Section 6.1 Purpose. In order to preserve the natural setting and beauty of the Real
Estate, to establish and preserve a harmonious and aesthetically pleasing design for the Real
Estate, and to protect and promote the value of the Real Estate, the Lots and all improvements
located therein or thereon shall be subject to the restrictions set forth in this Article VI and in
Article VII. Notwithstanding the foregoing, neither this Article nor Article VII shall apply to the
activities of the Developer, nor to construction or improvements or modifications to the Common
Areas by or on behalf of the Association. The Board shall have the authority and standing, on
behalf of the Association, to enforce in courts of competent jurisdiction decisions of the
Comumittee. |

Section 6.2 Development Control Commmittee. The Board shall establish a Development
Control Coramittee to consist of three (3) persons, all of whom shall be appointed by and shall
serve at the discretion of the Board. Members of the Committee may include persons who are not
Members of the Association. Members of the Committee may or may not be members of the
Board. During the Devglopment Period, the Developer shall have all of the powers and authority
of the Culmnittee. .

\ -

The regular term of office for each member of the Comrmittee shall be one year, coinciding
with the figcal year of the Association. Any member appointed by the Board may be removed
with or without cause by the Board at any time by written notice to such appointee, and a
successor or successors appointed to fill such vacancy shall serve the remainder of the term of the
former member. The Commitiee shall elect a Chairman and Vice Chairman and he, or in his
absence, the Vice-Chairman, shall be presiding officer at its meetings. The Committee shall meet
at Jeast once in each calendar month, as well as upon call of the Chairman, and all meetings shall
be held at such places as may be designated by the Chairman. A majority of the members shall
constitute a quorum for the transaction of business, and the affixmative vote of 2 majority of those
present in person or by proxy at a meeting of the Committee shall constitute the action of the
Comuittee on any matter before it. The Committee is authorized to retain the services of
consulting architects, landscape architects, urban designers, engineers, inspectors, and/or attorneys
in order to advise and assist the Committee in performing its functions set forth herein. Such costs
associated with the use of consultants shall be considered a Common Expense, unless the
Committee determines that such costs are the responsibility of the applying QOwner.

The Committes shall have exclusive jurisdiction over modifications, additions, or
alterations rnade on or to existing Lots or structures containing Lots and the open space, if any,
appurtenant thereto. The Comtnitiee shall promulgate a Common Interest and Community
Information Disclosure Document (the “CICID"), which may contain additional architectyral
standards and guidelines for the Real Estate. In addition to such standards, the following shall
apply: plans and specifications showing the nature, kind, shape, color, sizes, materials, and
location of such modifications, additions, or alterations shall be submitted to the Committee for
approval as to quality of workmanship and design and as to harmony of external design with
existing structures and location in relation to surroundings, topogiaphy, and finished grade
elevation. Nothing contained herein shall be construed to limit the right of an Owner to remode]
the interior of his Dwelling Unit, or to paint the intetior of his Dwelling Unit any color desired,
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The Committee shall endeavor to approve or to disapprove such plans or to request additional
information within thirty (30) days after submission of completed plans, proposals, specifications
or drawings.

Section 6.3 No Waiver of Future Approvals. The approval by the Committee of any
proposals or plans and specification or drawings for any work done or proposed, or in connection
with any other matter requiring the approval and consent of the Committee, shall not be deemed to
constitute a waiver of any right to withhold approval or consent as to any similar proposals, plans
and specifications, drawings or matters whatever subsequently or additionally submitted for
approval or consent.

Section 6.4 Architectural Approval. To preserve the architectural and aesthetic
appearance of the Real Estate, no construction of improvements of any nature whatsoever with the
exception of vegetative landscaping shall be commenced or maintained by an Owner, other than
the Developer, with respect to the construction or affecting the exterior appearance of any
Dwelling Unit or with respect to any other portion of the Real Estate, including, without
limitation, the construction or installation of sidewalks, driveways, parking lots, mail boxes, decks,
patios, courtyards, swimming pools, tennis courts, greenhouses, playhouses, tree housss,
playground equipment, or similar structures, awnings, walls, fences, exterior lights, garages, or
outbuildinigs, nor shall any exterior addition to or change or alteration therein be made (exciuding
repainting in the original color but otherwise including, without limitation, painting or staining of
any extetior siirface), unless and until two (2) copies of the plans and specifications and related
data (including, if required by the Conunittee, a survey showing the location of trees of six ()
inches in diameter at a height of four (4) feet and other significant vegetation on such Lot)
showing the nature, color, type, shape, height, materials, and location of the same shall have been
submitted to and approved in writing by the Conumittes, as to the compliance of such plans and
specifications with such standards as may be published by the Committee from time to time
including the harmony of external design, location, and appearance in relation to surrounding
structures and topography. One copy of such plans, specifications, and related data so subruitted
shall be retained in the records of the Committee, and the other copy shall be returned to the

‘Owner marked “approved”, “approved as'noted”, or “disapproved”.

(a) Power of Disapproval.. The Committee may refuse to grant permission to construct,
place or make the requested improvement, when: (i) The plans, specifications, drawings or
other material submitted are themselves inadequate or incomplete, or show the proposed
improvements to be in violation of the restrictions contained in this Declaration; (ii) The
design, proposed material or color schetne of a proposed improvement is not in harmony
with the general surroundings of the Lot or with adjacent buildings or structures, including
trim, siding, roof and brick colors, or with the Real Estate in general; (iii) The proposed
improvement or any part thereof would architecturally, in the reasonable judgment of the
Committee, be contrary to the interests, welfare or rights of all or any other Owners; and/or
(iv) The Committee is otherwise authorized to disapprove the requested improvement in
this Declaration or in the CICID.
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(b) Powers Following Approval. Following approval of any plans and specifications by
the Committee, representatives of the Committee shall have the right during reasonable
hours to enter upon and inspect any Lot, or other improvements with respect to which
¢onstruction is underway to determine whether or not the plans and specifications therefor
have been approved and are being complied with. In the event the Committes shall
determine that such plans and specification have not been approved or are not being
complied with, the Committee shall be entitled to enjoin further construction and to require
the removal or correction of any work in place which does not comply with approved plans
and specifications.

Section 6.5 Non Vegetative Landscaping Approval. To preserve the aesthetic
appearance of the Real Estate, no material modification to the grading, excavation, or filling of any
Lot shall be implemented by an Owner, unless and until the plans therefore have been submitted to
and approved in writing by the Committee. The provisions hereof regarding time for approval of
plans, right to inspect, right to enjoin and /or require removal, eftc. shall also be applicable to
approvals required under this Section.

Section 6.6 Approval Not a Guarantee, No approval of plans and specifications and no
publication of standards,shall be construed as representing or implying that such plans,
spccifi‘g;atl’bns, or standards will, if followed, result in properly designed improvements. Such
approvals and standards shall in no event be construed as representing or gnaranteeing that any
improvement built in accordance therewith will be built in a good and workmanlike manner.
Neither the Developer, the Association, nor the Commitiee shall be responsible or liable for: (a)
any defects in any plavs or specifications submitted, revised, or approved pursuant to the terms of
this Article VI; (b) loss or damages to any person arising out of the approval or disapproval of any
plans or specifications; (c) any loss or damage arising from the noncompliance of such plans and
specifications with any povemmental ordinances and regulations; nor (d) any defects in
construction undertaken pursuant to such plans and specifications.

Section 6.7 Building Restrictions. All improvements shall be constructed in compliance
with any and all applicable state, county and municipal zoning and building restrictions. Prior to
any such grading, clearing, construction of impervious surface, building, or other construction
activity, the Owner of any Lot which is subject to such rules, regulations, guidelines or restriction
shall make such filings, and obtain such authorizations and permits as are required thersundet, and
further, shall receive the prior written approval of the Committee,

ARTICLE VI
USE RESTRICTIONS

The Association, acting through its Board, shall have the autherity to make and to enforce
standards and restrictions goveming the use of the Real Estate, in addition to those contained
herein, and to impose reasonable user fzes for use of Comunon Areas. Such regulations and use
restrictions shall be binding upon all Owners and occupants until and unless overruled, canceled or
modified in a regular or special meeting of the Association by a majority of Members entitled to
vote thereon; subject to the prior written consent of the Developer during the Development Period.
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Section 7.1 Use of Lots. Except as permitted by Section 7.26 hereof, each Lot shall be
used for residential purposes only, and no trade or business of any kind may be carried therein.
The use of a portion of a Dwelling Unit as an office by an Owner, or his tenant shall not be
considered to be a violation of this covenant if Owner is in compliance with Section 7.26 below.
No building or structure shall be located on any Lot outside of the setback lines designated on the
Plats.

Section 7.2 Awnings and Window Screems, No foil or other reflective material shall be
used on any windows for sunscreens, blinds, shades, or other purposes nor shall any window-
mounted heating or air conditioning units be permitted. No metal, fiberglass or similar type
awnings or patio covers shall be permitted. Collapsible or retractable clotheslines, not to exceed
fifteen feet in length will be allowed with proper Comimittee approval. Permanent clotheslines
will not be approved. While not in use, the clothes lines must always be kept collapsed or
retracted. Clothing, rugs, or other items which are visible to others in the Real Estate shall not be
hung on any railing, fence, hedge, or wall.

Section 7.3 Signs. No signs of any kind shall be erected within the Real Estate, or
petmitted within any wipdows, without the written consent of the Board, except for such signs as
may be required by legal proceedings and except for a single standard real estate ““for sale™ or “for
rent” sigri"x’nay exist on a Lot if such does not exceed six (6) square feet in area. Developer may
use such signs as it deems necessary or appropriate duting the Development Period. No business
signs, flags, banners or similar items except those placed and used by Developer advertising or
providing directional information shall be erected by any Owner. If permission is granted to any
Person to erect a sign, including name and address signs within the Real Estate, the Board reserves
the right to determine the size and composition of such sign as if, in its sole discretion, deems
appropriate.

Section 7.4 Parking and, Prohibited Vehicles.

(a) Parking. Vehicles shall be parked in the garages or on the driveways serving the Lots.
No motor vehicle, whether or not tilized by an Qwner, shall be parked on any street or
public right-of-way, except on a temporary and non-recurring basis, Garages shall be used
for parking of vehicles and no other use or modification thereof shall be permitted which
would reduce the mumber of vehicles which may be parked therein below the number for
which the garage was originally designed.

No Owners or other occupants of any portion of the Real Estate shall repair or
restore any vehicles of any kind upon or within any Lot or within any portion of the
Commeon Areas, except (i) within enclosed garages or workshops, or (i) for emergency
repairs, and then only to the extent necessary to enable the movement thereof to a proper
repair facility.
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(b) Prohibited Vehicles. Commercial vehicles primarily used or designed for commercial
purposes, tractors, busses, mobile homes, recreational vehicles, trailers (either with or
without wheels), campers, camper trailers, boats and other watercraft, and boat trailers
shall be parked only in enclosed garages or areas, if any, designated by the Board. Stored
vehicles and vehicles which are either obviously inoperable or do not have current
operating licenses shall not be permitted on the Real Estate except within enclosed garages.
Notwithstanding the foregoing, service and delivery vehicles may be parked in the Real
Estate during daylight hours for such period of time as is reasonably necessary to provide
service or to make a delivery to a Lot or the Common Areas. Any vehicles parked in
violation of this Section or parking rules promulgated by the Board may be towed at the
expense of the Owner.

Section 7.5 Arimals and Pets. No farm animals, fowls or domestic animals for
commercial purposes shall be kept or permitted on any lot or lots in the Real Estate. All pets shall
remain under the control and supervision of an adult Owner, and shall not be pemitted off of such
Owner’s respective Lot unless on a leash or other restraint. The owner of any pet shall be
responsible to clean up or repair any waste or damage caused by such pet, and assure that such pet
does not create any unregsonable disturbance.

“Seltion 7.6 Quiet Enjoyment. No portion of the Real Estate shall be used, in whole or in
part, for the storage of any property or thing that will cause it to appear to be in an unclean or
untidy condition. No noxious or illegal activity shall be carried on upon any portion of the Real
Estate. No hunting of any nature shall be permitted within the Real Estate. No outside burning of
wood, leaves, trash, garbage or household refuse shall be permitted within the Real Estate, The
Developer or the Association may order the relocation of any wood piles which are unsightly, No
horns, whistles, bells or other sound devices, except security and fire alarm devices used
exclugively for such purposes, shall be located, used, or placed within the Real Estate.

Section 7.7 Unsightly ar 'Un!;ampt Conditions; Lawn Care; Dumping. It shall be the
responsibility of each Owner to prevent the development of any unclean, unhealthy, unsightly or
unkempt condition on his or her Lot. Alllawns and other landscaping materials shall be
maintained on a regular basis. In no event shall the grass on any Lot exceed the length of six
inckes (6"). The pursuit of hobbies or other activities, specifically, without limiting the generality
of the foregoing, the assembly and disassembly of motor vehicles and other mechanical devices,
which might tend to cause disorderly, unsightly, or unkempt conditions, shall not be pursued or
undertzken on any part of the Real Estate. Nothing which would result in a cancellation of any
insurance for any portion of the Real Estate, or which would be in violation of any law or
governmental code or regulation shall be permitted in the Real Estate. Any Owner, or his family,
tenants, guests, invitees, servants, or agents, who durnps or places any trash or debris upon any
portion of the Real Estate shall be liable fo the Association for the actual costs of removal thereof
or the sum of $130.00, whichever is greater, and such sum shall be added to and become a part of
that portion of any assessment next becoming due to which such Owner and his Lot are subject.
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Section 7.8 Antennas, Aerials and Satellite Dishes.

(2) Intent, It is the intent and desire of Developer that the Real Estate be developed in an
aesthetically pleasant manner, and that the residences constructed on the Lots retain a harmonious
and consistent appearance. To this end, it is the goal of the provisions of this Section 7.8 to limit
the installation of any satellite dishes, antennas and aerials on the Lots so that such are not visible
from the street in front of such Lot.

(b) Permitted Installation and Standards, A “Satellite Dish” or “Antenna,” as such terms
are defined below, shall be permitted to be installed by an Owner without the approval of the
Developer or the Association provided the location of the Satellite Dish or Antenna, and all related
cables and wiring, are installed at the least visible location on such Owner’s Lot, as viewed from
the street directly in front of such Lot, which will not result in a substantial degradation of
reception. Within twenty (20) days from the installation of a Satellite Dish or Antenna, an Owner
shall notify the Association of such mstallation. Such notice shall indicate the item installed, the
approximate location on such Lot, and that such installation meets the standards contained in this
subsection (b).

(c) Righis of As.s;'bciation and Developer. The Association and Developer shall have the
right ta efiter upon a Lot on which a Satellite Dish or Antenna is installed in order to (i) confirm
that the Satellite Dish or Antenna, as the case meay be, was installed in accordance with the
standard specified in Section 7.8(b), above; or (ji) install, &t the expense of the Association or the
Developer, as the case may be, landscaping, fencing, or 2 combination thereof, so as to shield or
otherwise block the view of such Satellite Dish or Antenna from the street in front of such Lot. In
the event the installation does not meet the standard specified in Section 7.8(b), above, the
Association may require the relocation of the Satellite Dish or Antenna by the Owner, at the
Owmer’s expense, to another location which meets such standard. In addition, the Association
shall have the right to require the Owner, at the Owner’s expense, to paint the Satellite Dish or
Antenna (provided that such painting does not impair the reception thereof) to match the
background of the installation area.

s
et

(d} Definitions of Satellite Dish and Antenna. For purposes of this Section 7.8, the terms
“Satellite Dish” and “Antenna” shall mean any satellite dish or antenna that is subject to the.
Telecommunications Act of 1996, as amended, and any applicable regulations issued therennder
(collectively, the “Telecom, Act™). '

(e} Reception Devices not Governed by the Telecom Act. Any antennas, aerials, satellite
dishes, or other apparatus not subject to the Telecom Act shall be permitted on a Lot only if: (i)
concealed by landseaping, fencing, or a combination thereof; (ii) installed so as not to be visible
from the street in front of such Lot, front elevation street view; and (iii) not constitute a nuisance
to any other Owner. All installations under this subsection (¢) shall be first approved by the
Association.
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(7 Miscellaneous. No radio or television signals, nor electromagnetic radiation, shall be
permitted to originate from any Lot which may unreasonably interfere with the reception of
television or radio signals within the Real Estate, provided however that the Developer and/or the
Association ghall have the right, without obligation, to erect an aerial, satellites dish, or other
apparatus or master antenna or cable system for the benefit of all or a portion of the Real Estate,
should any such master system or systems be utilized by the Association and require any such
exterior apparatus.

Section 7.9 Garbage Cans, Tanks, Ete, No storage tanks of any kind shall be allowed
upon a Lot. No rubbish, trash or garbage containers shall be stored or maintained outdoors except
for such temporary storags necessary for immediate pick up of the trash and, in that event, trash
shall be stored in appropriate containers,

Section 7.10 Pools. No above ground switnmning pools shall be erected, constructed or
mstalled on any Lof; provided, nothing herein shall preclude installation and use of hot tubs, spas
or in ground pools with prior approval of the Committee as provided herein.

Section 7.11 Stqrage Sheds and Temporary Structures. Except as may be utilized by
Developer during the Df;velopmmt Period, no tent, shack, trailer, storage shed, mini-barn or other
sxmﬂandé‘l:ached structure shall be placed upon a Lot or the Common Areas, Notwithstanding the
above, party tents or similar temporary structures may be erected for special events with prior
written approval of the Committee or the Developer and children’s overnight camping tents will
be allowed as long as they are not up longer than forty-gight (48) hours,

Section 7.12 Dramage, Water Wells and Septic Systems.

(a) Catch basins and drainage areas are for the purpose of natural flow of water only. No
obstructions or debris shall be placed in these areas. No Person other than the Developer
may obstruct or rechannel the drainage flows after location and installation of drainage
swales, storm sewers, or storm drains.

(b) No private watér wells may be drilled or maintained and no septic tanks or similar
sewerage facilities may be installed or maintained on any Lot.

Section 7.13 Traffic Regulation and Sight Distance at Intersections. All Lots located
at street intersections shall be landscaped 5o as to permit safe sight across the street comers. No
fence, wall, hedge, or shrub planting shall be placed or permitted to remain wherein it would
create a traffic or sight problem. All vehicular traffic on the private streets and roads in the Real
Estate shall be subject to the provisions of the laws of the State of Indiana, and any other
applicable governmental agency, concerning operation of motor vehicles on public streets. The
Association is hereby authorized to promulgate, administer, and enforce reasonable rules and
regulations governing vehicular and pedestrian traffic, inchiding modifications of those in force on
public streets, within the Real Estate. The Association shall be entitled to enforce same by
establishing such enforcement procedures as it deems necessary, including levying fines for the
violation thereof. Only drivers licensed to operate motor vehicles by the State of Indiana or by any
other state in the United States may operate any type of motor vehicle within the Real Estate. All
vehicles of any kind and nature which are operated on the streets in the Real Estate shall be
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operated in a careful, prudent, safe and quiet manner and with due conmderatmn for the rights of
all residents of the Real Estate.

Section 7.14 Utility Lines. No overhead utility lines, including lines for cable television,
shall be permitted within the Real Estate, except for temporary lines as required during
construction and high voltage lines if required by law for safety purposes,

Section 7.15 Air Conditioning Units. Except as may be permitted by the Board, no
window air conditioning units may be installed in any Lot.

Sectiom 7.16 Mailboxes. Each Owner of a Lot shall maintain the mailbox and structure
which was originally installed by a builder, and shall replace same as necessary with a mailbox
and structure which is substantially the same in appearance as that which was originally provided
to the Dwelling TUnit. Nothing may be attached to the mailhox structure which will affect the
uniformity thereof with other such structures in the Real Estate. The Committee shall have the
discretion to require the replacement of any mailbox within the Real Estate at the expense of the
Owner of the Lot served thereby.

Section 7.17 Suiar Panels. No solar energy collector panels or attendant hardware or
other enefgy couservation equipment shall be constructed or installed on any Lot.

Section 7.18 Homeowner Landscape Requirement. Within six (6) months of closing,
the homeowner is responsible for installing one additional tree in the front yard which may be
either a one (1) inch caliper otnamental, one and a half (1 % ) inch caliper shade or four (4) foot
high evergreen. Also, the homeowner is responsible for installing at least eight (8) shnibs with a
mixture of flowering and evergreen and with an eighteen (18) inch spread or heipht in the front
yard.,

Section 7.19 Seeding of Rear Yards. Within thirty (30) days of initial occupancy of a
Dwelling Unit, the Owner thereof shall cause the rear yard of such Lot to be sesded with grass of a
type generally used in the Real Estate. The initial seeding may be delayed if the occupancy date
ocours between Noveraber 1 and the following March 31, or if, as of the date of occupancy, the
final grading of the rear yard has not been completed; however, in either of such events, the initial
seeding of the rear yard shall be completed on or before (a) May 1 following the date of
occupancy, or (b) thirty (30) days following completion of final grading, which ever is later,

Section 7.20 Exterior Flags and Sculpture, Exterior sculptures, fountains, flags, and
similar items must be approved by the Commiittee.

Section 7.21 Driveways and Sidewalks. All driveways will be constructed by a builder
of the Dwelling Unit which it serves. Owners shall maintain and replace the driveway of their Lot
thereafter o as to maintain the same appearance as provided at the time of original construction,
ordinary wear and tear accepted. Each Dwelling Unit shall have a continuous side walk from the
driveway to the front porch or entry.
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Section 7.22 Wetlands, Lakes and Water Bodjes. All wetlands, Lakes, ponds, and
streams within the Real Estate, if any, shall be aesthetic amenities only, and no other use thereof,
including without limitation, fishing, swimming, boating, playing or use of personal flotation
devices, shall be permitted except as provided in Section 7.30. The Association shall not be
responsible for any loss, damage, or injury to any person or property arising out of the authorized
or unanthorized use of Lakes, ponds or streams within the Real Estate.

Section 7.23 Fences. No fencing shall be installed on any Lot without the prior review
and approvel of the Committee provided that nothing in this section shall apply to Developer or
any fencing installed by the Developer. No fence shall be higher than six (6) feet unless such
fence is proposed for the rear yard of a Lot which abuts or is adjacent to a Lake or detention pond,
in which event such fence shall not be higher than four (4) feet; provided, however, that in the
discretion of the Committes, the portion of such fence closest to the rear side of the regidence may
be six (6) feet in height but may not, at the six (6) foot height, extend more than ten (10) feet from
the rear comer(s) of the residence. In exercising its discretion, the Commiittee shall take into
account the affect such proposed fence would have on the use and enjoyment of the lake or pond
areas by other owners within the Subdivision. Notwithstanding the foregoing, no fence may be
constructed within twenty-five (25) feet of the shoreline of any Lake or detention pond. No
fencing shall extend forward at a point, which is ten (10) feet behind the font comer of the
residence. Fencing on any comer Lot shall be at least five (5) feet from the sidewalk, All fencing
shall be constructed of wood, vinyl, or vinyl coated chainlink. All chainlink fencing shall have a
black or brown finish and cannot exceed four (4) feet in height. All fences within the Real Estate
shall be subject to these rules, which may be changed from time to time, as necessary. No fences,
¢xcept those fences installed mitially by the Developer, shall be erected without the prior written
consent of the Development Control Committee, ‘

No enclosures, structures or “runs” which are designed primarily for the outside keeping of pets or
other animals and which are made in whole or part from chain link fencing material, including but
not limited to dog runs, kenmels, or other similar enclosures, shall be permitted; provided,
however, the Commiittee shall have the discretion to approve such an enclosure or structure if such
is surrounded by a wooden privacy fencefwhich minimizes the visibility of such structute by
adjoining property owners.”

Section 7.24 Bnsiness Uses. No trads or business may be conducted in or from any Lot,
except that an Owner or occupant residing in a Dwelling Unit may conduct business activities
within the Dwelling Unit so long as: (a) the existence or operation of the business activity is not
apparent or detectable by sight, sound or smell from outside the Dwelling Unit; (b) the business
activity conforms to all zoning requirements for the Real Estate; (c) the business activity does not
involve persons coming onto the Real Estate who do not reside in the Real Estate or door-to-door
solicitation of residents of the Real Estate; and (d) the business activity is consistent with the
residential character of the Real Estate and does not constitute a nuisance, or a hazardous or
offensive use, or threaten the security or safety of other residents of the Real Estate, a3 may be
determined in the sole discretion of the Board,
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The terms “business” and “trade”, as used in this provision, shall be construed to have their
ordinary, generally accepted meanings, and shall include, without limitation, any occupation, work
or activity undertaken on an ongoing basis which invelve the provision of goods or services to
persons other than the provider’s family and for which the provider receives a fee, compensation,
or other form of consideration, regardless of whether: (i) such activity is engaged in full or part-
time; (ii) such activity is intended to or does generate a profit; or (iii) a license is required
therefore. Notwithstanding the above, the leasing of a Lot or Dwelling Unit shall not be
considered a trade or business within the meaning of this section. This section shall not apply to
any commercial propetty within the Real Estate nor shall it apply to any activity conducted hy the
Developer or a builder approved by the Developer with respect to its development and sale of the
Real Estate or its use of any Lots or Dwelling Units which it owns within the Real Estate,

Section 7.25 Basketball Goals. No basketball goals shall be permitted on any lot without
the prior review and approval of the Architectural Contro! Committee of the Homeowners
Association. No basketball goals shall be permitted to be used along any curb on or in any street
of the Community.

Section 7.26 Playgronnd Equipment. No playground equipment shall be installed on
any lot without the priot, review and spproval of the Architectural Control Committee of the
Homeowriers Association. All such equipment shall be located at least ten (10) feet from any
adjacent property lines and in the rear yard of a lot (being the portion of such lot behind the rear
corners of the residence on such lot). Notwithstanding the foregoing, in the event such lot is
located on a comner in the Community, the Architectural Control Committee may, in its discretion,
approve a location for such equipment other than a rear yard provided such is not closer than ten
(10) feet from any public sidewalk. '

Section 7.27 On-Site Fuel Storage. No on-site storage of gasoline, heating or other fuels
shall be permitted on any part of the Real Estate except that up to five (5) gallons of fuel may be
stored on each Lot for emergency purposes and operation of lawn mowers and similar tools or
equipment, and the Association shall be permitted to store fuel for operation of maintenance
vehicles, generators and similar equipmeit.. :

Section 7.28 Contignons Lots. Whenever two or more contignous Lots shall be owned
by the same Owner, and such Owner shall not be permitted to use two or more of said Lots as a
site for a single dwelling. Each Lot shall be, and shall remain, improved with a single Dwelling
Unit, and each Lot shall be subject to the Assessments.

Section 7.29 Control of Lakes and Common Areas.

(8) Control by the Association. As part of its general duties, the Association shall regulate
the Lakes and Common Areas and shall provide for the maintenance thereofin such a
manner s0 as to preserve and enhance values and to maintain a harmonious relationship
ameng strctures in the vicinity thereof and the natural or other vegetation and topography
of the Lakes and Common Areas. No improvements, excavation, changes in grade or other
work shall be done upon the Lakes or Common Areas by any Owner, nor shall the Lakes or
Common Areas be changed by any Owner from its natural or improved existing state,
without the prior written approval of the Committee.
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(b) Restrictions of Use of Lakes and Common Areas. 'The following covenants and
restrictions on the use and enjoyment of the Lots, the Lakes, and the Common Areas shall
be in addition to any other covenants or restrictions contained herein or in the Plats and all
such covenants and restrictions are for the mutual benefit and protection of the present and
future Owners and shall run with the land and inure to the benefit of and be enforceable by
any Owner, or by the Association. Present or future Owners or the Association shall be
entitled to injunctive relief against any violation or attempted violation of any of such
covenants and restrictions, and shall, in addition, be entitled to damages for any injuries or
losses resulting from any violations thereof, but there shall be no right of reversion or
forfeiture resulting from such violation. These covenants and restrictions are ags follows:

(i) No one other than Owners who are Members in good standing with
the Association, or such an Owner's occupant, tenants, guests or invitees,
Omay use the Lakes or the Common Areas.

(i)  No nuisance shall be permitted to exist on any Lot and no waste
shall be committed on any Lot which shall or might damage or cause injury
to the Lakes or the Common Areas.

(i) Al Owners and members of their families, their guests, or invitees,
and all occupants of any Lot or the Properties or other persons entitled to
use the same and to use and enjoy the Lakes and the Common Areas, shal]
observe and be governed by such rules and regulztions as may from time to
time be promulgated and issued by the Board governing the operation, use
and enjoyment of the Lakes and the Common Areas. '

(iv)  No Owner shall be allowed to plant tress, landscape or do any
gardening in any part of the Lakes or the Common Areas, except with
express permissiqﬂ from the Committee.

(¥) The Lakes and thé Gommon Areas shall be used and enjoyed only
for the purposes for which they are designed and intended, and shall be used
subject to the rules and regulations from time to time adopted by the Board.
Without limiting the generality of the foregoing, the Lakes are and will be
an integral part of the storm water drainage system serving the Real Estate,
and are intended to be used for such purpose and primarily as a visua! and
aesthetic amenity and not as a recreational amenity. Accordingly, no use
shall be made of the Lakes, which in any way interferes with their proper
functioning as part of such storm water drainage system. No boating,
swimming, diving, skiing, ice skating or other recreational activity shall be
permitted in or on the Lakes. No sewage, garbage, refuse, or other solid,
liquid, gaseous or other materials or items (other than storm and surface
water drainage) shall be put into the Lakes, except the Association may take
steps to clear and purify the waters thereof by the addition of chemicals or
other substances commeonly used for such purposes or by providing therein
structures and equipment to aerate the same. Fishing from the shoreline
area of the Lakes by an Owner, his occupants, his invited gnests and family,
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shall be permitted subject to rules determined by the Association and
compliance with all applicable fishing and game laws, ordinances, rules and
tegulations. No Owner or other person shall take or remove any water from
or out of the Lakes, or utilize the water contained therein for any purposes,
including, without limitation, connection with any sprinkler or irrigation
systems. No piers, docks, retaining walls, rafis or other improvements shall
be built, constructed or located on any Lot or on the Resal Estate, which
¢xtend into, or to within twenty-five (25) feet of, the shoreling of any Lake,
except by Developer or the Association,

Section 7.30 Laws and Ordinances. Every Owner and occupeant of any Lot or Dwelling
Unit, their guests and invitees, shall comply with all laws, statutes, ordinances and rules of federal,
state and municipal governments applicable to the Real Estate and any violation thereof may be
congidered a violation of this Declaration; provided, however, the Board shall have no obligation
to take action enforce such laws, statutes, ordinances and rules.

Section 7.31 Sales and Construction. Notwithstanding any provisions or restrictions
contained in this Declaration to the contrary, it shall be expressly permissible for the Developer
and its agents, employee$, successors, and asgigns to maintain and carry on such facilities and
activities %8 may be reasonably required, convenient, or incidental to the completion,
improvement, and sale of Lots and Dwelling Units or the developing of Lots, Dwelling Units and
Common Areas, including, without limitation, the installation and operation of sales and
construction trailers and offices, signs and model houses, all 2s may be approved by the Developer
from time to time, provided that the location of any construction trailer of any assignees of the
Developer’s rights under this Section 7.30 shall be subject to the Developer’s approval. The right
to maintain and carry on such facilities and activities shall include specifically the right to use
Dwelling Units as model residences, and to nse any Dwelling Unit as an office for the sale of Lots
and Dwelling Units and for related activities.

Section 7.32 Dccupaut's Bound, All provisions of the Declaration, By-Laws and of any
rules and regulations or use restrictions promulgated pursuant thereto which govem the conduct of
Owners and which provide for sanctions against Owners shall also apply to all occupants, guests
and invitees of any Lot Every Owner shall cause all occupants of his or her Lot to comply with
the Declaration, By-Laws, and the rules and regulations adopted pursuant thereto, and shall be
responsible for all violations and losses to the Common Areas caused by such occupants,
notwithstanding the fact that such occupants of a Lot ate fully lisble and may be sanctioned for
any violation of the Declaration, By-Laws and rules and regulations adopted pursuant thereto.
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‘ ARTICLE VIII
RULEMAKING AND REMEDIES FOR ENFORCEMENT

Section 8.1 Rules and Regulations. Subject to the provisions hereof, the Board may
establish reasonable rules and regulations concerning the use of Lots and Dwelling Units, and the
amendments thereto shall be fumished by the Association to all Members prior to the effective
date upon the Owners, their families, tenants guests, invitess, servants and agents, vatil and unless
any such rule or regulations be specifically overruled, cancelled, or modified by the Board orin a
regular or special meeting of the Association by a majority of the Members as set forth in the By-
Laws, subject to Developer’s consent during the Development Period.

Section 8.2 Anthority and Enforcement.

(2) Upon the viclation of this Declaration, the By-Laws, or any rules and regulations duly
adopted hereunder, including, without limitation, the faihure to timely pay any assessments,
the Association shall have the power, after fifteen (15) days written notice to the Owner or
the occupant of said violation, and failure by said Owner or occupant to cure the violation:
(i) to cause the Association to correct the violation at its own cost and expense, which said
cost and expense shall constitute a continning lien upon the Lot of the Owner or the

voceupant whe is guilty of such vielation; (ii) to suspend an Owner’s right to vote in the .
Association; and (iii) to suspend an Qwner or oceupant’s right (and the right of his or her
family, guests, and tenants) to use any of the Common Areas.

The Board shall have the power to impose all or any combination of these
sanctions. Such sanctions are in addition to the Association’s remedies under Section 4.2,
above, relating to maintenance. An Owner or occupant shall be subject to the foregoing
sanctions in the event of such a vielation by him or her, his or her family, guests, or
tenants. Any such suspension.of rights may be for the duration of the infraction and or any
additional period thereafter; such additional period not to exceed thirty (30) days per
violation. '

Lt
»
"

(b) Notwithstanding subsection (a) above, a violation or threatened violation of any of the
covenants and restrictions contained in this Declaration and the provisions contained in the
Articles of Incorporation and By-Laws of the Association, ot any rules and regulationg
adopted hereunder, shall be grounds for an action at law or equity instituted by the
Developer, the Association, or any Owner against any person violating or threatening to
violate any such covenant, restriction, rule, or regulation. Awvailable relief in any such
action shall include the recovery of damages; injunctive relief, either to restrain the
violation or threatened violation or to compel compliance with the covenants, restrictions,
rules or regulations; declaratory relief: the enforcement of any lien created by these
covenants, restrictions, rules, or regulations; and the recovery of costs and attoreys” fees
incurred by amy party successfully enforcing such covenants, restrictions, rules, or
regulations. Failure by the Developer, the Association, or any Owner to enforce any
covenant, restriction, rule, or regulation shall in no event be deemed a waiver of the right to
do so thereafter; provided, however, that no action shall be brought against either the
Developer or the Association for failing to enforce or carry out any such covenants,
restrictions, rules, or regulations.
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ARTICLE IX
GENERAL PROVISIONS

Section 9.1 Term. The covenants and restrictions of this Declaration shall run with and
bind the Real Estate, and shall inure to the benefit of and shall be enforceable by the Association
or the Owner of any property subject to this Declaration, their respective legal Tepresentatives,
heirs, successors, and assigns, for a temm of sixty (60) years from the date this Declaration is
recorded, after which time they shall be automatically extended for successive periods of ten (10)
years, unless an instrument in writing, signed by more than seventy-five percent (75%) of the then
Owners has been recorded within the year preceding the beginning of each successive period of
ten (10) years, agreeing to change said covenants and restrictions, in whole or in part, or to
terminate the same, in which case this Declaration shall be modified or terminated as specified
theretn. The number of ten (10) year renewal periods shall be unlimited.

Section 9.2 Amendment. Prior to the conveyance of the first Lot to an Owner, the
Developer may unilaterally amend this Declaration. After such conveyance, the Developer may
unilaterally arnend this Declaration at any time and from time to time if such amendment is (=)
necessary to bring any provision hereof into compliance with any applicable governmental
statutes, rules or regulations, or judicial determination, or to otherwise comply with any other
governmental order or request; (b) necessary to enable any reputable title insurance company to
issue title insurance coverage on the Lots and the Dwellings; (c) required by an institutional or
governmental agency ot lender or purchaser of mortgage loans, including, for example, the Federal
National Mortgage Association, Federal Home Loan Mortgage Corporation, or the Department of
Housing and Urban Development, to enable such lender or purchaser to acquire or purchase
mortgage loans on the Lots and the Dwelling Units; (d) necessary to enable any governmenta]
agency or reputable private insurance company to insure mortgage loans on the Lots; (¢) to annex
additional real estate to the Real Estate as provided herein; (f) to correct clerical or typographical
errors in this Declaration or any exhibit hereto, or any supplement or amendment thereto;
provided, however, any amendment permitted under subsections (a) through (f) of this Section 9.2
shall not adversely affect the title to any Lot unless the Owner shall consent thereto in writing.
Additionally, during the Development Périod, the Developer may unilaterally amend this
Declaration for any purpose, provided the amendment has no material adverse effect upon any
right of the Owner.

]

Thereafter and otherwise, this Declaration may be amended cnly by the affirmative vote or
written consent, or any combination thereof, of voting Members representing at least seventy-five
percent (75%) of the Members entitled to vote thereon. Any amendment to be sffective must be
recorded in the public recards of the County in which this Declaration was recorded.

If an Owner consents to any amendment to this Declaration or the By-Laws, it will be
conclusively presumed that such Owner has the authority s to consent and no contraty provision
in any Mortgage or contract betwsen ths Owner and a third party will affect the validity of such
amendment.

No amendment may remove, revoke, or modify any right or privilege of Developer without
the written consent of the Developer or the assignee of such right or privilege.

31



Section 9.3 Indemnification. The Association shall indemmify every officer, director,
and committee merber against any and all expenses, including counsel fees, reasonably incurred
by or imposed upon such officer, director, or committee member in connection with any action,
suit, or other proceeding (including settlement of any suit or proceeding, if approved by the then
Board) to which he or she may be a party by reason of being or having been an officer, director or
corunittee member. The officers, directors, and committz=e members shall not be liable for any
mistake of judgment, negligent or otherwise, except for their own individual willful rmisfeasance,
malfeasance, miscondnct, or bad faith. The officers, directors and committee members shall have
no personal liability with respect to any contract or other commitment made by them, in good
faith, on behalf of the Association and the Association shall indernnify and forever hold each such
officer, director and committee member free and harmiess against any and all liability to others on
account of any such contract or commitment. Any right to indemnification provided for herein
shall not be exclusive of any other rights to which any officer, director, or committee member or
former officer, director, or committec member may be entitled. The Association shall, as a
Common Expense, maintain adequate general linbility and officers’ and directors’ liability
insurance to fund this obligation, if such insurance is reasonably available.

Section 9.4 Inteypretation. In all cases, the provisions set forth or provided for in this
Declaration shall be construed together and given that interpretation or construction which, in the
opinion of the Developer or the Board will best effect the intent of the general plan of
development. The provisions hereof shall be liberally interpreted and, if necessary, they shall be
so extended or enlarged by implication as to make them fully effective. The provisions of this
Declaration shall be given full force and effect notwithstanding the existence of any Zoning
ordinance or building codes, which are less restrictive. The effective date of this Declaration shall
be the date of its filing in the public records. The captions of each Article and Section hereof ag to
the contents of each Article and Sections are inserted only for limiting, extending, or otherwise
modifying or adding to the particular Article or Section to which they refer. This Declaration shall
be construed under and in acmrd;?ncc with the laws of the State of Indiana.

Section 9.5 Right of Er;try. The Association, and during the Development Period the
Developer, shall have the right, but not tfie obligation, to enter onto any Lot for emergency,
security, and safety reasons, and to inspect for the purpose of ensuring compliance with this
Declaration, the By-Laws, and the Association rules, which right may be exercised by the
Association’s Board, officers, agents, employees, managers, and all policemen, firemen,
ambulance personnel, and similar emergency personnel in the performance of their respective
duties, Except in an emergency situation, entry shall only be during reasonable hours and after
notice to the Owner or occupant directly affected thereby. This right of entry shall include the
1ight of the Association to enter a Lot and Dwelling Unit to cure any condition which may increase
the possibility of a fire or other hazard in the event an Owner fails or refuses to cure the condition
within a reasonable time after request by the Board.

Section 9.6 Perpetuities. If any of the covenants, conditions, restrictions, ar other
provisions of this Declaration would be unlawful, void, or voidable for violation of the common
law rule against perpetuities, then such provisions shall continue on for the maximum smount of
time as allowed by Indiana Code 32-1-4.5-1, et seq. As amended from time to time.
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Section 9.7 Litigation. No judicial or administrative proceeding shall be commenced or
prosecuted by the Association unless approved by a vote representing at least two-thirds (2/3) of
the Members entitled to vote thereon. However, this Secton shall not apply to () actions brought
by the Association to enforce the provisions of this Declaration (including, without limitation, the
foreclosure of liens), (b) actions brought for collection of assessments, (c) proceedings involving
challenges to ad valorem taxation, or (d) counterclaims brought by the Association in proceedings
instituted against it, .

Section 9.8 Notice of Sale or Transfer of Title. In the event that any Owner desires to
sell or otherwise transfer title to his or her Lot, such Owner shall give the Board at least seven (7
days prior written notice of the name and address of the purchaser or trangferce, the date of such
transfer of title, and such other information as the Board may reasonably require. Until such
written notice is received by the Board, the transferor shall continue to be jointly and severally
responsible for all obligations of the Owner of the Lot hereunder, including payment of
assessments, notwithstanding the transfer of title to the Lot.

Section 9.9 Gender and Grammar. The singular wherever used herein shall be
construed to mean the plural when applicable, and the necessary grammatical changes required to
make the provision hereof apply either to corporations or other entities or to individuals, men or
wome, shall in all cases be assumed as though in each case fully expressed.

Section 9.10 Severability. Whenever possible, each provision of this Declaration shall be
interpreted in such manner as to be effective and valid, but if the application of any provision of
the Declaration to any person or to any property shall be prohibited or held invalid, such
prohibition or invalidity shall not affect any other provision or the application. of any provision
which can be given effect without the invalid provision or application, and to this end the
provisions of this Declaration are declared to be severable,

Section 9.11 Rights of ’,I’hird Parties. This Declaration shall be recorded for the beneft
of the Developer, the Owners and their Mortgagees as herein provided, and by such recording, no
adjoining property owner or third party shall have any right, title or interest whatsoever in the
Community, except as provided for herein, or in the operation or continuation thereof or in the
enforcement of any of the provisions hereof, and subject to the rights of the Developer and the
Mortgagees as herein provided, the Ownets shall have the tight to extend, modify, amend, or
otherwise change the provisions of this Declaration without the consent, permisgion, or approval
of any adjoining owner or third party.
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IN WITNESS WHEREOF, the Developer has caused this Declaration of Covenants,
Conditions and Restrictions for Benjamin Crossing to be executed as of the date written above.

BENJAMIN CROSSING LLC

By: C.P. Morgan Communities, L.P.,
Member

By: C.P. Morgan Investment Co., Inc,,
General Partner

By: 3%47:,/ -

Mark W. Boyce, Vice Predident

STATE OF INDIANA, )
. , ) 88:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared Mark W.
Boyce, the Vice President of C.P. Morgan Investinent Co., Ine., the general parter of C.P, Morgan
Communities, L.P., a Member of Benjamin Crossing LLC, who acknowledged the execution of the
foregoing Declaration of Covenants, Conditions and Restrictions for Benjamin Crossing on behalf of
such developer, and who, having been duly sworn, stated that the representations therein contafned
are true.

Witness my hand and Notarial Seal this 2 day of F“Q‘D' Ay 2005

ST iy ERARS ) Notary Pabiis -

My Commission Expires: .3! g [‘mp My County of Residence is:  {V\ &y

This Instrument was prepared by Mark W. Boyee.
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